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OT PEOAKUNI

AmuTpuin ApTioxoB
Arbitration.ru
[naBHbIN pegakTop

TO TaKoe KOppynuusi? DTo «MopaibHOE pa3ioXeHWe JOJDKHOCTHBIX JIMIL U TTOJIMTUKOB, BhIpaXKa-

folieecsl B He3aKOHHOM 00OTallleHUM, B3ITOUHUYECTBE, XUIIEHUN U CPACTAHUU ¢ Ma(HO3HBIMU

CTPYKTypaMM», coobinaet cioBapb Oxerona. @eaepaibHblii 3aKoH «O MPOTUBOACICTBUM KOPPYII-

muu» B 4. 1 cT. 1 ompenensieT KOpPYIMIIMIO Yepe3 AeHCTBUsI, a UMEHHO J1ady B3STKU, MOJyYeHUE
B3SITKY, 37I0YITOTPEOICHUE TOJTHOMOUMUSIMU, KOMMEPUYECKUIA MOAKYT JIMOO MHOE HE3aKOHHOE MCITOJIb30Ba-
HUEe (PU3NYECKUM JIUIIOM CBOETO MOKHOCTHOTO ITOJIOXEHMST BOTIPEKM 3aKOHHBIM MHTEpecaM OOIIeCTBa.
bausko K aToMy M ompenesieHMe KOppyIiuu, naHHoe OpraHuzalueii 5JKOHOMUYECKOTO COTPYIHUYECTBA
n paszputusi (OOCP), Ha KoTopoe cchllaeTcsl coaBTOp paboThl «Koppymims U oTMbIBaHUE JEHEXHBIX
CPEACTB B MEXIyHapOAHOM apOuTpaxe. MHCTpyMeHTapuil st apOUTpPOB» TMpodeccop KPUMUHOJIOTUMN
bazenbsckoro yHuBepcurera Mapk ITuT: «310ymorpedieHre moaTHOMOYUSIMU B (popme IeficTBUS Uan 0e3-
JEeMCTBUSI HA3HAYEHHBIX WJIM M30paHHBIX O(UIIMATBHBIX JUII B LEIAX MOJYyYeHUs] TUIHON (PUHAHCOBOM
WJIA UHOU BBITOIbBI».

OrnpeneneHus KOppyniuu, ee BUAOB 1 371a, KOTOPOE OHA HECET, MOXKHO HAUTU U Y PUMCKHUX IOPUCTOB —
JIOCTaTOYHO BCIIOMHUTB Kpbl1aToe Impuris manibus nemo accedat curiam, unu «ITycTb HUKTO He MpuOIMKa-
€TCsl K CYly C HEUMCTBIMU pyKaMU».

M3 Bcex Ha3BaHHBIX HaMOoOJIee BaXKHBIM MHE TIPEJCTaBIISIETCS onpeneeHue u3 cionapst Oxerona, Ko-
TOPOE TOBOPUT O «CpACTaHUM» U «pa3iokeHun». CpacTaHWe MHTEPECOB TOCOPTAaHOB U CY/IOB — 3TO KOPPYT-
s, CpacTaHue MHTEPEeCOB apOUTPOB U CTOPOH — 3TO Koppymius. CpacTaHWe MHTEPECOB MUWLIMAPIEPOB,
YMHOBHMKOB 1 TOCOAHKOB — 3TO TOXE KOPPYITIIHS.

VBBI, ceronHs B Poccru Mbl BUIMM MTpUMEDPBI KOPPYILMU TTPAKTUIECKU TTOBCEeMeCTHO. JlocTym Mu-
JIMOHEPOB K aIMUHUCTPATUBHOMY PECYPCY IO TIPUHIIUITY «IPY3bsIM — BCE, OCTATbHBIM — 3aKOH» ITPUBOJAUT
K BCe OOJIbIIIEMY COILIMAIBHOMY PACCIOEHUIO U 00eTHEHUIO HAaCeICHUS.

[a, KoppyIius ecTh M B IPYIUX CTpaHax: YMTaiiTe ctaThio DanHbl MepemuHckoit u Kinaynno MHo-
ctpo3a npo aeno Odebrecht B Ilepy wiam nmonpoOyiiTe pa3odpaThesl B HI0aHcax jaeja Muwuiuapaepa Tamnu
Bo dpanmuu, o kotopoMm ynomuHana lanmnHa XKykoBa (cM. 0030p KoHDepeHnun PAA-CEA). JomkHO
JIW 9TO yTelaTh Hac?

Hert. B Hauase aToro roga BCeMUpPHO U3BECTHBIN (M BCEMUPHO KPUTHUKYEMbIi) Koyd ToHu PoOOUHC ro-
BOPHWJI O BOBMOXKHOCTH KaX/I0r0 YeJIoBeKa YJIYYIIUTh CBOIO KU3Hb, pa3yMHO MOBbIIIAasi BHYTPEHHUE CTaH-
napThl — TpeOOBaHUs K cebe U oKpyxatoiemy mupy. [Ipencrapisercs, 4To pa3yMHBII CTaHIAPT — XHUTh
M paboTaTh B CTpaHe, CBOOOIHOU oT Koppyniun. Co BpeMeHeM TaKasi ycTaHOBKA JacT pe3ysbTar.
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EDITOR'S LETTER

Dmitry Artyukhov
Arbitration.ru
Editor-in-chief

hat is corruption? The dictionary defines it as “the moral decay of officials and politicians,

expressed inillegal enrichment, bribery, theft and merging with mafia structures”. Russian Anti-

Corruption Law defines corruption through actions, namely, giving a bribe, receiving a bribe,

abuse of authority, commercial bribery or other illegal misuse of an official position contrary
to the legitimate interests of society. Rather similar is the definition of corruption given by the Organization
for Economic Cooperation and Development (OECD), referred to by the co-author of “Corruption and
Money Laundering in International Arbitration. Toolkit for Arbitrators”, Professor of Criminology, University
of Basel, Mark Pieth. The OECD describes corruption as “active or passive misuse of the powers of Public
officials (appointed or elected) for private financial or other benefits”.

Corruption is, unfortunately, omnipresent: from South America to Europe. Read the analysis
ofthe Odebrecht saga in Peru by Elina Mereminskaya and Claudio Inostroza or a study on the burden of proof
in cases for challenging / setting aside arbitral awards in the UK and other courts by Agis Georgiades to get an
insight into what threats corruption poses to international arbitration across different jurisdictions.

Russia is not an exception. Here one would remember the dictionary definition and would firstly talk
about corruption in the form of a “merger® or ,,fusion®, referring to the fusion of the interests of billionaires,
government officials and state-owned banks. In Russia, the access of the establishment-friendly billionaires
to administrative leverage creates inequality that leads to the widening of the social rift and tangible
impoverishment of the population.

Impuris manibus nemo accedat curiam, or "Let no one approach the court with unclean hands", warned
the Romans. It is reasonable to expect a court or an arbitral tribunal to be free of corruption. It is also reasonable
to fight for it. Luckily, now we have more tools and more solid evidence to eradicate corruption. The rest is
a matter of a mindset.

TB 3959065

BAHKA POCC,

~
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TOOLKIT AGAINST CORRUPTION | OVERVIEW

CORRUPTION AND OTHER CRIMES
IN INTERNATIONAL ARBITRATION:
WHAT SHOULD ARBITRATORS DO?

Mark Pieth

Professor of Criminal
Law and Criminology at
the University of Basel

Overview

A Toolkit for Arbitrators

aybe I should explain first, how I, as a professor of criminal law, came

into contact with our topic: I have for 24 years chaired the OECD

Working Group on Bribery, the committee dealing with transna-

tional economic corruption. Over the last fifteen years, the topics
of corruption and money laundering have become more and more prominent
in the world of arbitration.

My involvement was primarily as an expert — in cases like [IPOC', Fraport
vs Philippines?, Spentex vs Usbekistan® and several commercial arbitration cases.
We realized that arbitrators tended to reinvent the rules every time they were con-
fronted with the issues. In fact, early studies demonstrate that standards diverge
considerably.

We then decided to draft a “Toolkit for Arbitrators”, finding ourselves
confronted with issues of corruption and money laundering. We organised
a sequence of workshops on the Toolkit and over one hundred lawyers, many
of them well known arbitrators, participated in them. Elena Fedorova has trans-
lated the text with the cooperation of Vladimir Khvalei into Russian (electronic
version to be found on baselgovernance.org or arbcrime.org?*).

Uncertainty in the world of Arbitrators

What are the challenges?

The approach to commercial corruption has changed dramatically over
the last 20 to 30 years. Up until 2000 it was normal to allow tax deductibility
of bribes and the new laws on transnational bribery, mirroring the US FCPA,
only were enacted then. However, their application in many countries is still un-
certain.

At the same time, the public policy changing worldwide obviously raised
the pressure on arbitrators. Whereas the traditional approach in arbitration was
that tribunals were service providers for parties and not guardians of public poli-

"URL: https.//www.eccourts.org/the-queen-v-ipoc-international-growth-fund-limited/.
2URL: https.//www.italaw.com/cases/456.

JURL: https.//www.italaw.com/cases/2252.

* URL: https://www.baselgovernance.org/sites/default/files/2020-01/A%20Toolkit %20

for%20Arbitrators %20- % 20Russian % 20version.pdf.

URL: https.//arbcrime.org/a-toolkit-for-arbitrators.
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cy, the general attitude has changed. Of course there
had been the occasional older case, where an arbi-
trator — take Lagergren (in 1963) — refused jurisdic-
tion (or to be precise arbitrability) overall, though,
cases where corruption was simply disregarded can
be found up to recent times — take the Siemens/
Zirich case, where parties agreed that they would
not discuss the topic of corruption... (the legal basis
to enable that was party autonomy).

Times are changing — World Duty Free vs Ken-
ya was probably the decisive turning point where na-
tional law was read together with international public
policy.

Of course some arbitrators are still uneasy
with these issues — but ignoring corruption or money
laundering (like in the Belokon case) is bad for your
reputation, since it affects enforceability.

Corruption: Issues
of Substantive Law

Of course, even if there should be agreement that
corruption and the like are to be taken into account
by arbitrators, next to everything remains open.

What is the definition of
corruption?
The international standards are relatively straightfor-

ward, if we look at the UN, the OECD and maybe
the COE Treaties.

What law should be applied?

More challenging is the question which national law
is applicable:

*  The chosen law?

* The lex fori? or,

* most likely, the law of the criminal act

(IPOC)?

We might end up having a very confusing mix
of laws. Relying on a specific national law has the ad-
vantage of clarity. International law may offer a valid
alternative. Increasingly, corruption and money laun-
dering are discussed in the context of transnational
public policy.

8 | Arbitration.ru

Evidence

Considerable challenges are posed in the area of ev-
idence.

Sua Sponte Investigation?

A first issue would be, whether arbitrators are obliged
to consider alleged or even simply suspected corruption
indicae? Of course traditionally no arbitrator would go
beyond the petita of parties. However, to prevent an-
nulment or the refusal of enforcement, corruption can
no longer be ignored. So, there is a tendency to support
even a sua sponte investigation, where indicators point
to corruption or money laundering.

Burden of Proof

Much is being written on the burden and the stan-
dard of proof. Whereas it may be relatively obvious
that the party alleging corruption would have to prove
it, the issue of standards is less clear cut. Staying
for a moment with the burden, arbitrators do not
have a police force, nor subpoena rights. But, where
a prima facie case points to corruption and money
laundering, the tribunal may ask the opposing party
to cooperate and to rebut the suspicion with concrete
evidence. The failure to do so can lead to negative in-
ference and ultimately to corruption being assumed
(Spentex vs Usbekistan).

Standard of Proof

Here, indeed, we have a big chaos. There is no real
debate that indirect evidence is just as much evidence
as direct evidence. However, there are awards using
the civil law standards of preponderance for the crim-
inal law threshold issue, others go to the other ex-
treme and demand criminal procedure “intime con-
viction”. In my view, the middle ground is gaining
acceptance: call it “clear and convincing evidence”.

Consequences of Corruption

In the course of our recent workshop it emerged that
here the solutions may diverge between investment
and commercial arbitration.
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Investment Arbitration

In investment arbitration one typically would dis-
tinguish between corruption alleging the investment
itself and corruption during the performance of an
investment.

1. Investment procured by corruption

Where the investment was procured by cor-
ruption, radical consequences could follow: Based
on a treaty requiring the legality of the investment or
other grounds, like the “unclean hands” doctrine, ju-
risdiction could be denied (cf. Fraport or Spentex).
I am aware that this is so radical that many authors
are unsure about the consequence — some would pre-
fer the balancing approach used in commercial arbi-
tration. The difficulty is that balancing presupposes
state responsibility — a problematic approach after
a regime change.

2. Corruption in the performance of an investment

Balancing is, on the other hand, the approach
of choice where the corruption merely affects the per-
formance of an investment.

Commercial arbitration

The main contract could have been procured by brib-
ery, or a party could attempt to enforce a bribe con-
tract with the help of the Tribunal. The general posi-
tion — based on the doctrine of separability — is that
corruption does not affect the jurisdiction, it is con-
sidered as a merits issue. Of course nullity of the un-
derlying contract is an option, but not in every case,
and where both parties are involved in corruption,
balancing according to the illegality of the relative
behaviour is a valid option.

Conclusion

This is a rough overview over some of the main
topics posed — similar questions arise in fraud, bid
rigging or money laundering. For more details read
the “Toolkit”.

January-February 2020, N2 1 (16) | 9



ANALYTICS | PERU: ODEBRECHTETAL

CORRUPTION IN STATE ARBITRATION
IN THE REPUBLIC OF PERU: CASES,
LESSONS AND POSSIBLE SOLUTIONS

Elina Mereminskaya
Ph.D., LL.M., Partner
at Wagemann

Lawyers & Engineers

his article will analyze a series of events,

scandals, cases and initiatives that took place

in the Republic of Peru as of 2019 to date,

which are related to allegations of corruption
brought against several Peruvian arbitrators.

In order to understand this aspect of the Ode-
brecht Case in the Republic of Peru, this article starts
with a brief analysis of arbitration with the State,
and then, a review of the most relevant facts related
to corruption in the arbitration system. In particular,
we will analyze the case of arbitrator Mr. Fernando
Cantuarias, evidencing the huge knowledge gap that
exists among the ordinary courts regarding arbitra-
tion, which led the court to order preventive custody
without having enough grounds to do so.

Lastly, the main institutional and legislative re-
forms aimed at eliminating corrupt practices in Peru-
vian arbitration will be reviewed.

Brief analysis of arbitration
with the state
in the Republic of Peru

In 1998, through the enactment of the Law
26.850 of Contracts and Procurement of the State,
the Republic of Peru shifted the focus of the admin-

T"CASTILLO, Mario. “Arbitration in the Peruvian State”
of Peru is approximately 7 years.

10 | Arbitration.ru

Claudio Inostroza
Associate at Wagemann
Lawyers & Engineers

istration of justice in any disputes that could occur
in relation to the performance of contracts entered
into by the State.

Article 41 of the Law 26.850 expressly provid-
ed that works, purchase or service contracts, must
include a dispute resolution clause, indicating that
these should be resolved “through either out-of-court
settlement or arbitration procedures, whichever the par-
ties may agree upon”.

To quote the Peruvian author Mario Castillo,
“this evidently implies that the arbitration procedure
was more adequate that the ordinary justice itself to set-
tle these disputes, given the excessive length of judicial
procedures on these matters”’.

Currently, article 40 of the or State Procurement
Law, requires that the dispute resolution clauses are
included under the same terms than formerly, adding
that “in case the corresponding clause is not included
in the bidding documents or the contract, then the model
clause set forth by the Regulations shall be deemed in-
corporated therein by operation of law”.

Hence, this becomes a mandatory arbitration,
since, upon entering into a contract with the State,
the private person does not have any possibili-
ty to negotiate the terms of the dispute resolution
procedure, being obligated to submit themselves
to the arbitration procedure that the ancillary Regu-
lations set forth.

. p. 2. The length of the ordinary procedure in the Republic



In broader terms, participation of the Repub-
lic of Peru in arbitration procedures is regulated
by the Legislative Decree 1071, Law of Arbitration.

In particular, article 4 of the Law of Arbitration
regulates the State’s participation in arbitration pro-
cedures under the following terms:

1. For the purposes of this Legislative Decree,
the reference made to the Peruvian State en-
tails the National Government, Regional Gov-
ernments, Local Governments and their corre-
sponding agencies, as well as the legal persons
under public law, state enterprises under public
law, private law, or partly state-owned com-
panies, as well as legal persons under private
law which exercise state functions pursuant
to law, delegation, concession or authorization
of the State.

2. Disputes arising from the contracts and agree-
ments entered into between these state entities
may be submitted to national arbitration.

3. The State may submit to national arbitration
procedures those disputes arising from con-
tracts it enters into with nationals or foreign
individuals domiciled in the country.

4. The State may also submit to international
arbitration, whether in the country or abroad,
those disputes arising from the contracts it en-
ters into with nationals or foreign individuals
domiciled abroad.

5. In the case of financial activities, the arbitra-
tion procedures may be carried out in the coun-
try or abroad, even with foreign individuals
domiciled in the country.

The provisions of this article aid to determine
the limits of the scope of Article 40 of the State Pro-
curement Law, since they set forth or allow to iden-
tify: a) The acts of the State that may be submitted

2CASTILLO, Mario. “Arbitration in the Peruvian State”. p. 5.

to arbitration; b) the parties that may be parties
to arbitration proceedings with the State; and c) ar-
bitration type and seat where the proceedings would
be carried out.

The arbitration proceedings may only be ap-
plied in those “cases where the State is acting as an
entity subject to private law™?, wherein a distinction
must be made between the acts deriving from the ius
imperium (Government agencies) and those related
to the ius gestionis (the State as a private entity)”.

From the perspective of the comparative law, it is
noteworthy that “the arbitration procedures not only are
established to resolve disputes between the State -and its
agencies- and third parties, that is to say, a private person
[...], but also between governmental agencies™.

It is interesting to note that the Peruvian State is
also authorized to participate in national and interna-
tional arbitration, whose seat may be in Peru or any
other country. As it was already explained in an ear-
lier publication, Peru is a country that leans towards
a unitary regulation, despite the fact that it acknowl-
edges differences between national and international
arbitration’. As a side point, Peru’s case is notewor-
thy in Latin America, since the Peruvian State uses
to stipulate arbitration clauses in favor of ICSID ar-
bitration by contractual means, beyond its regulation
through investment bilateral treaties.

Additionally, just as in many countries around
the world, arbitration proceedings taking place
in Peru, between private parties and also those
with the State, may be resolved in institutional ar-
bitration®, or otherwise, before an ad hoc arbitral
tribunal. As will be analyzed below, this distinction
turns out to be fundamental to understand the case
of Mr. Cantuarias. We will also explain the most re-
cent reform aimed at reducing the usage of ad hoc ar-
bitration procedures.

YGARCIA-CALDERON MOREYRA, Gonzalo. The International Arbitration. Lima: CECOSAMI, 2004; p. 88. In CASTILLO,

Mario. “Arbitration in the Peruvian State”. p. 5.

*CASTILLO, Mario. “Arbitration in the Peruvian State”. p. 5.

SMEREMINKSAYA, Elina. “POCT H 3AJJA9YH MEXK/IYHAPOIHOIO KOMMEPYECKOIO APbUTPA>KA B JIATHH-
CKOH AMEPHKE?”, Arbitration.Ru, December 2018, Ne 4, p. 49.

® General Law of Arbitration of Peru, Fourth Supplementary and Transitory Disposition: “The Arbitration Insti-
tutions shall incorporate to their Rules of Arbitration, provisions on their activity as entities appointing arbitrators.
For those purposes, the aforementioned institutions shall approve the necessary statutory dispositions within sixty (60) days as
of the effective day of this Law, and they shall publicize them through the media outlets they deem appropriate”.
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Lastly, we observe that arbitration is highly rele-
vant in Peru when resolving disputes between private
parties as well as with the State. Since the participa-
tion of the latter is mandatory, arbitration has become
a key element of the administration of justice.

Official research -albeit somewhat biased- esti-
mate that “the State lost 70% of the arbitration pro-
cedures it subjected itself to in order to resolve disputes
arising from public procurement’. At the same time,
it is hardly a secret that the State’s non-performance
of contracts is the main explanation of its losses in ar-
bitration. In turn, the need to follow the administra-
tive procedures and the fear of the suspicion of cor-
ruption prevent the public officials from resolving
disputes on a non-adversarial basis®.

Corruption in State
arbitration in the Republic
of Peru

During the last decade one of the biggest corruption
cases in Latin America was uncovered, the “Ode-
brecht Case™. The latter company was involved
in one of the most shocking bribery scandals in Latin
America. To date, Odebrecht has acknowledged hav-
ing paid US$788 million in bribes in 12 Latin Amer-
ican and African countries'’. Specifically, it paid
“US$200 million (€172 million) in illegal commissions
to politicians, officials, entrepreneurs, and alleged front

men in eight Latin-American countries through Banca
Privada d’Andorra”!’.

The Republic of Peru is among the countries
most heavily hit by the corruption attributed to Ode-
brecht. Even four former Peruvian Presidents were
corrupted by bribery payments by Odebrecht: one
of them committed suicide when being arrested,
another one is detained, yet another is at large, and
the last one is prohibited from leaving the country'?.
Not only were bribes paid to public servants, but also
arbitration has been compromised, which has called
into question the integrity and trustworthiness of that
dispute resolution method.

1. Statements of Horacio Canepa and effective

collaboration procedure

The Spanish journal “El Pais” revealed that
the accounts of the Banco Privado d’Andorra were used
by Odebrecht to make bribe payments. This revelation
allowed to ascertain that one of the accounts was linked
to the Peruvian lawyer and arbitrator Horacio Canepa,
who received US$ 435,000 in total with the purpose
of favoring Odebrecht in at least 17 awards, all of them
to the detriment of the Peruvian State'>.

After Horacio Canepa’s situation was unveiled,
he decided to strike a deal with the Prosecutor’s Of-
fice in order to act as an “effective collaborator”'* and
uncover the details of how the arbitration procedures
were handled to favor the Brazilian company, and,
in particular, to reveal the names of those involved®.

According to Horacio Canepa’s own decla-
ration, he had been in charge of making payments
to other arbitrators involved in the corruption net-

7 See: https.//gestion. pe economia perdldo 70—arbltrales contmtaczones publlcas 82936—n0tlc1a .

°A Brazman company present in 26 countries. See: https:

10 See: https:

Www.odebrecht.com es hom e.

rpp.pe/mundo/actualidad/como-afecta-el-caso-odebrecht-a-cada-pais-de-latinoamerica-noticia-1029652.

1 See: https:

elpais.com/internacional/2017/11/08/actualidad/1510141304_297529.html.

2 See: httz)s

Wwww. nvtlmes com/es/2019, 04 1 7 espanol america- latma Deru -expresidentes- corrchzon odebrecht html.

" Articles 4 72 et seq. of the Criminal Procedure Code and the Legislative Decree 1301 provide for the special procedure of
efficient collaboration. This is a special and autonomous procedure, based on the principle of consensus between parties and
negotiated criminal justice. Its objective is to effectively investigate and prosecute crime.

On their part, an efficient collaborator is an individual who may or may not be under investigation or accused of a crime, or
who, having been convicted, has dissociated themselves from criminal activities, and who appears before the prosecutor, or
accepts the latter’s proposition to provide useful information, thereby obtaining benefits, which are granted strictly in accor-
dance to the information that can be corroborated as provided by the efficient collaborator. See: PROSECUTOR’S OFFICE
OF PERU. https.//www.mpfn.gob.pe/equipo_especial/colaboracion_eficaz/.

5 See: https.//larepublica.pe/politica/1209798-canepa-acusa-a-lourdes-flores-de-recibir-us-500-mil-de-odebrecht/.
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work'¢. Jorge Barata -representative of Odebrecht
in Peru- confirms this in his capacity as “efficient
collaborator”, stating that the only arbitrator that re-
ceived bribes from Odebrecht was Mr. Canepa'’.

By means of Horacio Canepa’s confession,
the Prosecutor’s Office initiated investigations on 19
other Peruvian arbitrators, who were allegedly linked
to the Odebrecht Case. Them some Peruvian arbi-
trators with an outstanding professional background
are included: Fernando Cantuarias Salaverry, Franz
Kundmiiller, and Mario Castillo.

2. Fernando Cantuarias Salaverry’s case

During 2012, Fernando Cantuarias Salaverry,
a Peruvian lawyer and arbitrator, participated as arbi-
trator in the ad hoc arbitration procedures captioned
32-2012/MARC, the parties of which were Ode-
brecht and the Republic of Peru. These procedures
ended on August 21, 2013 with an unanimous award
favorable to the Brazilian company.

Horacio Canepa “fold the Prosecutor’s Olffice
that, in April 2012, there was a meeting at the office
of the then Transport and Communications Minister,
Celso Gamarra Roig, where Mr. Horacio Canepa, ar-
bitrator, his colleague Cantuarias Salaverry and Ode-
brecht’s lawyer Ronny Javier Loor Campoverde par-
ticipated”’8. According to the deposition of Horacio
Canepa, an agreement was reached during the meet-

ing, in the sense that Fernando Cantuarias would is-
sue a decision favorable to Odebrecht®.

Due to the statements made by the “efficient
collaborator”, Fernando Cantuarias, along with oth-
er arbitrators, he is currently under trial, charged
with bribery? before the Third Permanent National
Preliminary Investigation Court Specialized in Cor-
ruption Crimes Committed by Public Servants?'.

During the hearing (broadcasted on live tele-
vision) the judge only ordered preventive custody
for the charges of bribery. Surprisingly, 24 hours lat-
er, he made the written decision public, adding three
other charges, including “criminal association”,
whereby Fernando Cantuarias was deemed the leader
of a criminal group, and -together with other arbitra-
tors on tiral-sent to a maximum security prison?.

Some weeks later, by means of Resolution
No.6 dated November 25, 2019, the First National
Criminal Appeals Chamber Specialized in Corrup-
tion Crimes Committed by Public Servants, revoked
the order of preventive custody of lawyers Fernando
Cantuarias, Mario Castillo Freyre, Humberto Aban-
to, Ramiro Rivera, Franz Kundmiiller, Marcos Ri-
cardo Espinoza, Alfreso Zapata and Daniel Martin
Linares?.

3. Arbitration fees as constituent element

of bribery in State Arbitration

6 Case file No. 29-2017-33-5002-JR-PE-03, Resolution No. 6 dated November 25, 2019, issued by the First National Crim-
inal Appeals Chamber Specialized in Corruption Crimes Committed by Public Servants. See also: https.//elcomercio.pe/polit-
ica/claves-investigacion-arbitros-habrian-favorecido-odebrecht-noticia-604959-noticia/ ’ref=ecr.

17 See: https:

larepublica.pe/politica/2019/11/02/barata-declaro-fiscal-odebrecht-solo-pago-a-arbitro-horacio-cane-

pa-lava-jato-german-juarez-atoche-mic/.
18 See: hitps:

peru2l.pe/politica/sala-confirma-congelamiento-bienes-arbitro-fernando-cantuarias-caso-ode-

brecht-462292-noticia/.
9 See: hitps:

peru2l.pe/politica/sala-confirma-congelamiento-bienes-arbitro-fernando-cantuarias-caso-ode-

brecht-462292-noticia/.

2 Article 394 of the Criminal Code of Peru. The official or public servant who accepts or receives any donation, promise, or any
other inappropriate advantage or benefit in order to carry out an action pertaining to his/her office or position, without infring-
ing his/her obligations, or as a consequence of an action already carried out, shall be subject to imprisonment for a period no
shorter than four years and no longer than six years, as well as prohibition [fo hold a public office] pursuant to sections 1 and
2 of Article 36 of the Criminal Code, and between 180 and 365 day-fines.

2 Casefile No. 29-2017-33, Resolution No. § dated November 4, 2019, issued by the Third Permanent National Preliminary Inves-
tigation Court Specialized in Corruption Crimes Committed by Public Servants. Resolution No. 12 dated November 5, 2019, issued
by the Third Permanent National Preliminary Investigation Court Specialized in Corruption Crimes Committed by Public Servants.
2 BULLARD, Alfredo. “Summary: The Fernando Cantuarias Salaverry’s case”. See: hitps://valor.pe/resumen-caso-fernan-
do-cantuarias-salaverry/.

23 Case file No. 29-2017-33, Resolution No. § dated November 4, 2019, issued by the Third Permanent National Preliminary
Investigation Court Specialized in Corruption Crimes Committed by Public Servants.
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Among the allegations made against Fernan-
do Cantuarias, the Prosecutor’s Office argued that
the payments of bribes by Odebrecht were con-
cealed behind an increase in the total arbitration fees.
To prove this, the Prosecutor’s office indicated that
arbitrator Cantuarias received a bribe amountingto S/
105,934.69 (approximately US$32.000) by means
of disregarding the reference fee table of the Lima
Chamber of Commerce?*.

In simple terms, the Prosecutor’s Office argued
that according to the reference table of the Lima
Chamber of Commerce, the arbitration fees cor-
responded to the hypothetical amount of S/> 100,
whereas Fernando Cantuarias charged S/ 150%.

However, the reasoning of the Prosecutor’s Of-
fice regarding the alleged bribery crime contains sev-
eral errors?’.

In the first place, the Prosecutor’s Office cal-
culated the arbitration fees based on the amount or-
dered to be paid by the award instead of the amount
originally claimed. This fact constitutes a gross error
on the part of the Prosecutor’s Office, inasmuch as
it is unaware of this custom in the arbitration practice.

Secondly, the Prosecutor’s Office used the fees
table of the Lima Chamber of Commerce as a refer-
ence to calculate the fees allegedly received by Fer-
nando Cantuarias. Nevertheless, the arbitration was
an ad hoc arbitration procedure, therefore, there
was no obligation to calculate the fees according
to the fees proposed in the aforementioned table. Use
of such table is absolutely voluntary in arbitration
procedures not administered by the Lima Chamber
of Commerce.

Finally, the sentence that upheld arbitrator
Cantuarias’ appeal indicates that there is not suf-
ficient evidence to sustain the detention. It also
indicates that the amount of the fees, although ex-
ceeding the amount that according to the fees table

of the Arbitration Center of the CCL should have
been accorded, “the aforementioned table is not re-
ferred to therein, due to the fact that it was an ad hoc
arbitration procedure, which means that determina-
tion of the fees must be made pursuant to the amount
of the lawsuit or the claimed amount, or even based
on the complexity of the matter submitted to arbitration
[...]. Therefore, up until this stage of the investigation,
it cannot be reasonably concluded that there is strong
suspicion that the arbitration fees originated from an il-
legal covenant.®®”

Thus, the lack of understanding of the Prose-
cutor’s Office regarding these fundamental aspects
of arbitration led to put a person, who remains inno-
cent, under preventive custody.

The Transparency Lighthouse
of the Lima Chamber

of Commerce as a possible
solution to avoid corruption
in arbitration

In Latin America, except for Chile, the majority
of the countries trend is to resort to collegiate arbi-
tral tribunals, where each party is entitled to appoint
a co-arbitrator. Lack of transparency in appoint-
ments, or plainly the non-disclosure of relevant in-
formation by the candidates, is what has allowed situ-
ations such as Horacio Canepa’s case.

In order to address this situation, and specif-
ically, to avoid a situation with consequences sim-
ilar to Odebrecht, the National and International
Arbitration Center of the Lima Chamber of Com-

2Case file No. 29-2017-33, Resolution No. § dated November 4, 2019, issued by the Third Permanent National Preliminary
Investigation Court Specialized in Corruption Crimes Committed by Public Servants.

2 Nuevo sol, Peruvian currency.

26 BULLARD, Alfredo. “Summary: The Fernando Cantuarias Salaverry’s case”. See: https://valor.pe/resumen-caso-fernan-

do-cantuarias-salaverry/.

27 BULLARD, Alfredo. “Summary: The Fernando Cantuarias Salaverry’s case”. See: https://valor.pe/resumen-caso-fernan-

do-cantuarias-salaverry/.

#Case file No. 29-2017-33-5002-JR-PE-03, Resolution No. 6, dated November 25, 2019, issued by the First National Crim-
inal Appeals Chamber Specialized in Corruption Crimes Committed by Public Servants.
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merce launched in 2019 the so-called Transparen-
cy Lighthouse?.

This is a digital platform that gives its users fur-
ther information on the cases managed by the arbitral
institution. In particular, it reports: International and
National arbitrators’ roster; Arbitrators that make
up the Arbitration Tribunals for each particular case,
and the manner of their appointment (by the par-
ties, co-arbitrators or the institution); Fines applied
to the arbitrators; Annulled awards, Awards of cases
a governmental agency was a party to, and; Reviews
on awards on commercial matters®.

The immediate impact of this platform is
the possibility to verify the appointments a particu-
lar arbitrator has received, and the party or the law-
yers appointing him. Undoubtedly, this contribution
to transparency results as useful to fight corruption
in arbitration, since it prevents signs thereofto be con-
cealed, such as recurring appointments.

Emergency decree
No. 02-2020

Suddenly and surprisingly for the arbitration commu-
nity of Peru, on January 24, 2020, the Executive issued
an Emergency Decree No. 20-2020 Amending Legisla-
tive Decree No. 1071 Establishing Rules on Arbitration
(hereinafter the “Decree”)?. The Emergency Decree
-conceptually conceived as an exceptional measure reg-
ulating economic or financial matters— was approved
taking advantage of the closure of Congress ordered
by the current President, Mr. Vizcarra, two days prior
to the extraordinary elections of Congress®.
The “Whereas” of the Decree indicate:
Whereas, the legislation currently in force
on arbitration matters is fit for arbitration proce-
dures between private parties, since it has been de-
signed from a model that rules the private sector;
nevertheless, given the particularities of the arbi-
tration procedures the Peruvian State is a party to,

29 See: https:,

it turns out to be unfitting to guarantee transpar-

ency of procedures and thereby preventing corrup-

tion practices or situations affecting the interests
of the State, which cause serious economic conse-
quences for the country;

Whereas, it is urgent and necessary to amend
the legal framework currently in force, in the arbi-
tration procedures the Peruvian State is a party to,
in order to strengthen the institution of arbitration
and to prevent the proliferation of cases in which
bad practices result in less-efficient arbitration
procedures, causing immense damage to the Peru-
vian State.

Then, the Decree introduces a series of amend-
ments to the Arbitration Law that seem to be ques-
tionable, at least from the perspective of the legislative
technique or coherence with the general rules, the most
remarkable among them we mention hereafter:

It restricts the application scope of ad hoc arbi-
tration to an amount of approximately US$13,000.
For amounts exceeding this sum, institutional arbi-
tration applies. The question arises as to how should
it be reflected in the arbitration clause, since the claim
amount is not known at the time the clause is stipulated.

If a precautionary measure is requested during
an arbitration procedure the State is a party to, an in-
junction bond must be submitted for an amount not
below the performance bond. The question arises, as
to why is this measure giving an advantage to the State
enacted, and how is this measure related to fighting
corruption. (Art. § DL No. 1071).

The concept of incompatibilities of arbitrators is
expanded, including an element as broad as “the fact
of having personal, work, economic or financial inter-
ests which may conflict with the performance of their
arbitration powers, whether as lawyers, experts, and/or
professionals in other matters” (Art. 21 DL No. 1071).

The possibility to declare the abandon-
ment of action in cases against the State whenever
the parties do not further the procedures for a period
of 4 months. This declaration may be done

‘sestion.pe/peru/cade-2019-buscamos-evitar-que-empresas-como-odebrech-tengan-arbitros-caseritos-prom-

ete-la-ccl-noticia/.

30 See: hitps.//www.arbitrajeccl.com.pe/tipo-de-consultas.
1 See: hitps:,
to-de-urgencia-n-020-2020- 1848882-4/.
3 See: hitps:,

busquedas.elperuano.pe/normaslegales/decreto-de-urgencia-que-modifica-el-decreto-legislativo-n- 1-decre-

www.bbc.com/mundo/noticias-america-latina-49887706.
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by the tribunal on its own motion, even by the arbitra-
tion institution. Nevertheless, upon the lapse of aterm
of 6 months, new arbitration procedures may be initi-
ated over the same matter (Art. 50-A DL No. 1071).

Additionally, in case of annulment of the award
issued in arbitration procedures the Peruvian State is
a party to, before a new award is issued, either party
may request the substitution of the arbitrator appoint-
ed by such party or request to challenge the arbitra-
tors that issued the annulled award (Art. 65 DL No.
1071). It is not clear what would be the legal grounds
to proceed with such challenge.

Likewise, a single registry of arbitrators and ar-
bitration centers which may participate in disputes
the Peruvian State is a party to is created. (Decree,
Art. 1 Transitory). On the other hand, the arbitra-
tion agreement the Peruvian State is a party to must
be drafted in coordination with the Office of the Na-
tional Attorney General®.

ka/8027822868/
Conclusion

We can all agree that the threat of corruption is
deadly to arbitration. On the other hand, the case
of Fernando Cantuarias and other accused arbitrators
demonstrates that a deep division may exist between
an entire section of the administration of justice and
the world of arbitration, with dire consequences such
as preventive custody and the ongoing criminal inves-
tigation for some arbitrators.

The efforts used by the private and public sec-
tors seek to eradicate situations that may become
breeding grounds for corruption. While the initiative
of'the Transparency Lighthouse of the Lima Chamber
of Commerce has received broad support, the legisla-
tive reform is being received with a high level of skep-
ticism. We hope that, in spite of its shortcomings,
it succeeds in returning the necessary trust and peace
to the users.

33 The Office of the National Attorney General is the agency in charge of the legal representation and defense of the Ministry
of Economy and Finances, pursuant to the provisions of the Law of the System of Legal Defense of the State, and all its corre-
sponding rules of application, supplementary dispositions and amendments. See: https.//www.mef.gob.pe/es/quienes-somos,
organizacion/organo-de-control--defensa-juridica 2id=562:procuradoria-publica&catid=310.
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CORRUPTION IN CONTRACTS:
BURDEN AND STANDARD OF PROOF,
AND CONSEQUENCES OF POSITIVE FINDINGS

)
Agis Georgiades
Partner, CGA Cyprus

ssues of corruption in contracts may arise in arbitration proceedings, as well as
in court proceedings before, during or after an arbitration. This paper focuses
on the situations where corruption is raised as an issue in arbitration proceedings.
As global corruption becomes more sophisticated, arbitrators have an in-
creasingly important role in the fight against it.> Judge Lagergren issued an award
in ICC Case No.1110 in 1965° by which he declared himself incompetent to rule
in an arbitration where issues of corruption and illegality had been raised. Prac-
tice and jurisprudence have taken a very different stance since that award. It is now
standard practice in international arbitration for tribunals to investigate such issues
and to determine their impact on the contract, the proceedings, and the claims and
counterclaims raised by the parties. In fact, tribunals consider being bound by a duty
to act in such manner, even on their own motion.

Corruption is not easy to prove, while determining the impact of a positive find-
ing of corruption can be a very onerous exercise. And there are no universal defini-
tions of bribery and corruption. On the contrary, there are as many different defini-
tions as there are manifestations of the problem itself. One popular definition that
covers a broad range of corrupt activities is the “abuse of public or private office
for personal gain”.*

It has become axiomatic in international arbitration that the burden of prov-
ing an issue generally lies with the party raising it. On this line, corruption must
be proved by the party making the relevant assertion. But it is difficult and compli-
cated to determine how much proof is required before a tribunal can make a finding
of corruption.

Bribery is not easily proven as it is often undocumented, happens behind closed
doors, without witnesses, and the involvement of both sides, actively or passively, is
usually a good reason for both to remain bound by a pact of omerta (silence). Howev-
er, corruption does not require direct evidence. It may be inferred from circumstan-
tial evidence® and such proof'is equally strong as direct evidence.

In common law jurisdictions, the civil standard of proof is “more likely than
not”.% In relation to issues of bribery and corruption, there are different opinions

"LLB, LLM, DipIM-ADR, DIN, FCIArb, CIArb Accredited Mediator, Barrister (of Lincoln’s
Inn), Advocate (CBA), agis@georgiades-law.com.

2 Emmanuel Gaillard, “The emergence of translational responses to corruption in international
arbitration” Arbitration International, 2019, 31, 1-19.

3 Available at: https.//www.trans-lex.org/201110/ /ficc-award-no-1110-of-1963-by-gunnar-
lagergren-yca-1996-at-47-et-seq-/.

*Taken from OECD Paper “Corruption: A Glossary of International Criminal Standards”, avail-
able at: http.//www.oecd.org/corruption/anti-bribery/39532693.pdf, p. 19.

3 Fen Farming Co Ltd v. Dnsforf (No.2) [1973] STC 484.

¢ Secretary of State for the Home Department v. Rehman [2001] UKHL 47, para.55.
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as to whether the standard of proof should increase
or decrease. Some commentators suggest that,
where there is a reasonable indication of corruption,
the burden of proof should shift to the allegedly cor-
rupt party to establish that the legal and good faith re-
quirements were duly met.” On the other hand, such
approach would impose an enormous burden on that
party, as the proof required of it, may also very likely
be unavailable.

A different approach was adopted in the Im-
purna California Energy v. PLN arbitration,® where
the tribunal observed the following:

“[tIhe members of the Arbitral Tribunal do not
live in an ivory tower. Nor do they view the arbi-
tral process as one which operates in a vacuum, di-
vorced from reality. The arbitrators are well aware
of the allegations that commitments by public-sector
entities have been made with respect to major projects
in Indonesia without adequate heed to their econom-

ic contribution to public welfare, simply because they
benefited a few influential people. The arbitrators be-
lieve that cronyism and other forms of abuse of public
trust do indeed exist in many countries, causing great
harm to untold millions of ordinary people in a myr-
iad of insidious ways. They would rigorously oppose
any attempt to use the arbitral process to give effect
to contracts contaminated by corruption. But such
grave accusations must be proven. There is in fact no
evidence of corruption in this case. Rumours or innu-
endo will not do. Not obviously may a conviction that
some foreign investors have been unscrupulous justi-
fy the arbitrary designation of a particular investor as
a scapegoat. ”

On the other end of the spectrum, some argue
that the standard of proofshould increase for issues
of corruption. Thus, in the EDF (Services) Limit-
ed v. Romania arbitration, the tribunal held that
the seriousness of the accusation of corruption de-

7 Karen Mills, “Corruption and Other Illegality in the Formation and Performance of Contracts and in the Conduct of Arbitra-
tions Relating Thereto”, ICCA Congress Series, No. 11 (Kluwer: 2003), p.295.

§ Final Award, 4 May 1999, para.118.
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manded “clear and convincing evidence”.’ In oth-
er words, the tribunal appeared to recognize that
the standard of proof required for establishing cor-
ruption was somehow higher than the normal civil
standard.

The matter remained unsettled in England
for several years.!” In Re B (Children) [2008] 4 All ER
1, it was held that the civil standard of proof remains
unchanged, even concerning issues that may con-
stitute serious criminal offences.!' This means that
the burden of proof remains with the party raising
the issue of corruption, and corruption is proved if
the evidence shows that it is more likely than not, as
with any other issue. But despite the position in En-
glish law, studies have shown that most arbitration
tribunals tend to apply a higher standard of proof
for corruption.'?

The consequences of a positive finding of cor-
ruption will depend on the law applicable to the con-
tract and the circumstances under which the corrup-
tion took place. Under English law, a contract to carry
out a corrupt act is void ab initio."® It is treated as
non-existent and a tribunal that makes such a finding
in relation to a contract is bound to dismiss the claims
arising from or in relation to that contract.

An important development came from the En-
glish judgment in Patel v. Mirza [2016] UKSC 42.
The Supreme Court adopted a different approach
to the question of when a defendant can rely
on the defence of illegality. A claimant will not or-
dinarily be debarred from enforcing a claim for un-
just enrichment simply because the money he seeks
to recover was paid for an unlawful purpose, though
there may be rare cases where enforcing such a claim
might be regarded as undermining the integrity
of the justice system. According to Lord Toulson,
the approach to the question should be as follows
(paras.116 & 120):

? Award, 8 October 2009, paras.71 & 72.
10 See for example: Bater v. Bater [1950] 2 All ER 458.

“116. It is not necessary to discuss the ques-
tion of locus poenitentiae which troubled the courts
below, as it has troubled other courts, because it as-
sumed importance only because of a wrong approach
to the issue whether Mr Patel was prima facie entitled
to the recovery of his money. In place of the basic rule
and limited exceptions to which I referred at para 44
above, I would hold that a person who satisfies the or-
dinary requirements of a claim in unjust enrichment
will not prima facie be debarred from recovering mon-
ey paid or property transferred by reason of the fact
that the consideration which has failed was an unlaw-
ful consideration. I do not exclude the possibility that
there may be particular reason for the court to refuse
its assistance to the claimant, applying the kind of ex-
ercise which Gloster LJ applied in this case, just as
there may be a particular reason for the court to re-
fuse to assist an owner to enforce his title to property,
but such cases are likely to be rare...

120. The essential rationale of the illegality doc-
trine is that it would be contrary to the public inter-
est to enforce a claim if to do so would be harmful
to the integrity of the legal system (or, possibly, certain
aspects of public morality, the boundaries of which
have never been made entirely clear and which do
not arise for consideration in this case). In assessing
whether the public interest would be harmed in that
way, it is necessary a) to consider the underlying pur-
pose of the prohibition which has been transgressed
and whether that purpose will be enhanced by denial
of the claim, b) to consider any other relevant public
policy on which the denial of the claim may have an im-
pact and c) to consider whether denial of the claim would
be a proportionate response to the illegality, bearing
in mind that punishment is a matter for the criminal
courts. Within that framework, various factors may
be relevant, but it would be a mistake to suggest that

T The matter is not yet clear in Cyprus. See: Aeipodidtg v. Mok [1999] 1(T) A.A.A. 1778.
2 Michael Hwang S.C. & Kevin Lim, “Corruption in Arbitraiton — Law and Reality”, Herbert Smith-SMU Asian Arbitration

Lecture, 4 August 2011, para.31.

3 Matthew Gearing & Roanna Kwong, “The Common Law Consequences and Effects of Allegations or a Positive Finding of
Corruption”, Chapter 10, pp.158-166, in ICC Institute of World Business Law Dossier “Addressing Issues of Corruption in
Commercial and Investment Arbitration”, p. 160, Chitty on Contracts, Vol.I (London: 13" ed., 2008, Sweet & Maxwell), pa-

ras. 1-080 — 1-082, 16-008 — 16-010 & 16-204 — 16-206.
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the court is free to decide a case in an undisciplined
way. The public interest is best served by a principled
and transparent assessment of the considerations
identified, rather by than the application of a formal
approach capable of producing results which may ap-
pear arbitrary, unjust or disproportionate. ”

Contracts with a legal purpose, which are pro-
cured by corruption, are not void but voidable under
English law. This means they can be put to an end
at the instance of the innocent party. Fraud may be ir-
relevant, unless it materially induced the contract.'*
Where bribery (or other instance of fraud or misrep-
resentation) does not cause the consent to a contract
of the party on whom such fraud was practiced, it does
not render the contract voidable.'

Inthe 2006 investment arbitration between World
Duty Freev. Republic of Kenya, it was proved that there
was a payment of a bribe by the claimant to the pres-
ident of Kenya to do business with the Government
of that country. That is, the bribe was paid to secure
that the particular investment would be made. The tri-
bunal found that the bribe was not procured by coer-
cion or oppression or force, nor by undue influence,
and there was no hostage factor. On that basis, it de-
clined to grant relief to the claimant.'® The decision
was severely criticized for not being in line with basic
international law principles, such as that the actions
of the president are attributable to the state.” Also,
because it allowed the government to escape liability
by invoking its own corrupt behaviour.'®

It is important to stress that a voidable contract
is not put to an end automatically. It remains enforce-
able unless and until the innocent party elects to bring

it to an end.'”” Where the innocent party elects to bring
it to an end, the contract is cancelled ab initio. If
the innocent party does not rescind the contract, then
the contract survives and will be enforced according
to its terms.?

Where bribery takes place after the contract is en-
tered or in circumstances that do not amount to pro-
curement, the innocent party may bring it to an end as
from the moment of discovery, but not ab initio. This
may be crucial in determining the remedies that may
be available to the parties, as is shown below. None-
theless, the innocent party must give credit to the other
party for any right to damages accrued before the de-
cision to end the contract.?' The purpose of rescission
is to put the parties to the position in which they were
before the contract was concluded.?

In any event of bribery — other than a contract
foran illegal purpose — the innocent party has a choice:
to affirm the contract or accept the repudiation and
bring the contract to an end. The right to rescind or
terminate may be lost, amongst others, by reason of de-
lay.? If the contract has been partly executed, the right
must be exercised promptly.?* Where the innocent par-
ty affirms the contract, expressly or impliedly, its right
is exhausted.? The innocent party’s insistence on per-
formance constitutes such affirmation.?

The innocent party may be entitled to a period
for considering its position, as long as it does not af-
firm the contract. However, the innocent party must
consider that, during that period, the breach giving
it the right to terminate may be overtaken by another
event which prejudices its rights under the contract,
such as its own breach. Also, that the defaulting par-

" Pollock & Mulla, Indian Contract & Specific Relief Acts (New Delhi: 12" ed., Butterworths), pp.564-566.

5 Ibid., p.545.

16 Tamar Meshel, “The Use and Misuse of the Corruption Defence in International Investment Arbitration” 30J. Int. Arb. 3, pp.275 & 276.
7[bid., p.278; and Bruce W. Klaw, “State Responsibility for Bribe Solicitation and Extortion: Obligations, Obstacles, and
Opportunities” Berkeley Journal of International Law, Vol.33, Iss. 1 [2015] Art.5, pp.70-72 & 93.

8 Ibid., p.279; and Joshua Robbins, “A Secret Weapon, But for Whom ? Investment Disputes Under the Trans-Pacific Part-
nership’s Anti-Corruption Chapter” Kluwer Arbitration Blog, 24 August 2016, pp.2-3.

19 Ibid., pp.551 & 567.

2 Gearing & Kwong (above), p. 160.

21 Gearing & Kwong (above), p.162.

21bid., p.161; and Pollock & Mulla (above), pp.552-554.
2 [bid., p.162.

2 Pollock & Mulla (above), p.548.

2 Ibid., p.547.

% Ibid., pp.559-561.
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ty may resume performance of the contract and thus
end any continuing right of the innocent party to elect
termination. The validity of such election is judged
on the date of the election. If, following a breach,
the innocent party becomes aware of the facts giv-
ing it the right to terminate and makes an express or
implied representation that it will not exercise that
right, it will be found that the innocent party chose
to affirm the contract. Once the contract is affirmed,
the affirmation is irrevocable.?”’

This is also the position under Cyprus law.
In Bulk Oil v. Electricity Authority,” the innocent par-
ty failed to exercise its right to terminate the contract.
It rather insisted that the contract should have been
performed, up to the point when the contract became
ipso facto terminated. The Court held that the inno-
cent party’s right to terminate was lost when the con-
tract became terminated. It also lost any rights it may
have had to compensation which depended on the ex-
ercise of the right to terminate (p.1288).

These matters explained in length in Tigris In-
ternational v. China Southern Airlines Company [2014]
EWCA Civ 1649. The English Court of Appeal con-
sidered the consequences of the termination of a con-
tract for alleged surreptitious dealing between one
party and another party’s agent. It found the follow-
ing (paras.143-144 & 187):

“143. ... the remedies available to the principal
of an agent bribed or offered a secret commission
by his counterparty include the following. If the agent
is bribed to enter into the contract the principal may
rescind it i.e. avoid it ab initio, provided that count-
er restitution can be made and the right has not
been lost e.g. by delay. This is rescission properly so
called — an equitable remedy. If, after the contract
has been entered into, the agent is bribed in the course
of its performance, the principal may bring it to an end
as from the moment of discovery i.e. for the future.
The same applies if the bribery was effected at the time
of the contract but for some reason (delay, impossibil-
ity of counter restitution, rights of bona fide third par-
ties etc.) rescission ab initio is impossible: Logicrose
at 1260F. At law bribery, whether at or after contract,

amounts to a repudiatory breach by the bribing par-
ty which, on discovery, his counterparty may accept
as bringing the contract to an end. Whether that is
because bribery is a stand-alone ground for termina-
tion, or the obligation to restrain from it an incident
or an implied term of every contract is debatable and,
for present purposes, does not matter.

144. Whether or not Tigris was entitled to avoid
the contract ab initio is of potential significance
for present purposes. If Tigris was so entitled it can
claim the return of its deposit. If it was only entitled
to accept a repudiation or rescind for the future such
that the contract subsisted until it did so it must give
credit for any right to damages that accrued before
such acceptance. I consider this further below...

187. CSA contends that Tigris has already received
credit for the deposit and cannot recover it again. Even
if it is assumed that CSA was in repudiatory breach
of the ASA, and that Tigris had validly terminated
it in consequence, the contract was not brought to an
end until 4 December 2009 at the earliest, or possibly
27 November 2009. By that time, however, Tigris was
already in breach of its obligation to take delivery un-
derthe ASA, as it had been since July. Tigris would only
be released from its prospective obligations and would
remain liable for those which had accrued. CSA’s
accrued right to damages was not affected by Tigris’
later acceptance of CSA’s repudiation, if that is what
it was. Accordingly CSA had, as at 4 December, a right
to damages which accrued on 31 July or 27 August. As
Lord Diplock put it in Berger & Co Inc v Gill & Duffus
SA [1984] AC 382,390:

“|The termination of the contract] had the con-
sequence in law that all primary obligations of the par-
ties under the contract which had not yet been per-
formed were terminated. This termination did not
prejudice the right of the party so electing to claim
damages from the party in repudiatory breach for any
loss sustained in consequence of the non-performance
by the latter of his primary obligations under the con-
tract, future as well as past. Nor did the termination
deprive the party in repudiatory breach of the right

27 Adam Robb, Jess Connors & Patrick Hennessy, “Termination: The Pitfalls” October 2014, D173, Society of Construction
Law, paras.363-371; and Chitty (above), paras.37-216 — 37-219 & 37-242 — 37-247).

2[2001] 1(B) C.L.R. 1277,
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to claim or to set off, damages for any past non-per-
formance by the other party of that other party’s
own primary obligations, due to be performed before
the contract was rescinded””

The principles mentioned above can also
be demonstrated by reference to the facts and find-
ings in ICC Case No.21142, in which a final award
was issued on 5 May 2017. This case concerned
a dispute between a contractor and a public authori-
ty in relation to the design, construction and 10-year
operation of a plant. Disputes had arisen between
the parties, which were referred to ICC arbitration
during the operation stage. Eventually these dis-
putes were settled. Shortly after the settlement was
signed, evidence came to surface that certain officials
of the public authority in question had received large
amounts of bribes from the contractor. Criminal pro-
ceedings were initiated, in which the contractor ap-
peared as a witness for the prosecution. The officials
were imprisoned.

While criminal proceedings were pending, oth-
er officials took up the administration of the plant,
who demanded from the contractor to continue per-
forming under the contract but stopped all payments
to the same. Subsequently the contractor terminated
the contract and brought a second ICC arbitration,
claiming payment for work done and loss of profit.
The respondent authority asserted that all contractor’s
claims should have been dismissed because of the ad-
mitted bribery. At the same time, it brought counter-
claims, demanding the return of the amount that was
paid under the settlement agreement and damages.

In the arbitration, it was admitted that the con-
tractor had made payments to the respondent’s of-
ficials. But the claimant’s position was that these
payments were extorted by the officials, with threats
of causing serious economic harm to the claimant.
The claimant insisted that it had received no ben-
efit whatsoever in return. Evidence of the corrup-
tion was limited. The parties could not even agree
on the amounts and dates of payments. At the hear-
ing, it was revealed that the first payment was made
a few months after the initial contract was signed.
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Several other payments were made subsequently, in-
cluding a payment just a few weeks after the settle-
ment. All payments were made in cash. In one in-
stance, the cash was delivered to an official at a local
pharmacy. In another, one of the officials travelled
to Greece, received a sealed envelope outside the air-
port, and flew back to Cyprus two hours later. Some
of the money was traced in foreign bank accounts
of the officials and their relatives. It was obvious that
bribery would not be proved without the contractor’s
evidence.

The tribunal found no evidence that the original
contract or the settlement were procured by bribery.
To the contrary, the original contract was obtained
by a competitive tender for which the contractor
was duly qualified and submitted the most compet-
itive bid. As for the settlement, the facts showed that
it was a concession of the claimant, it was not illegal
and there was no evidence tending to show that it was
procured by bribery. The proximity between the set-
tlement and the bribes was not such as to give rise
to an inference that the latter procured the former.
The tribunal refused to make such a finding based
on assumptions. Accordingly, the tribunal decid-
ed to award the claimant compensation for all work
that had remained unpaid. But it refused to award
damages for loss of profit resulting from the termina-
tion, holding that allowing such claim would amount
to allowing the contractor to benefit from its own
wrong, namely, to agree to make the bribery pay-
ments to the respondent’s officials. All counterclaims
were dismissed, and costs were awarded in favour
of the claimant.

The award demonstrates how important the dif-
ference is between a contract that may be avoided ab
initio and one that may be put to an end from the time
of discovery of the breach. It also shows that an act
of bribery, even without proof that it was done for pro-
curing a contract, may be detrimental to the remedies
available to a party in an arbitration. Lastly, in this
case, unlike World Duty Free, the public authority did
not manage to escape all liability by invoking the cor-
rupt behaviour of its own officers.
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rofessor Timothy Levine is one of the world’s foremost psychologists dealing

with the thorny issue of truth telling. He has famously postulated that a hu-

man being’s default assumption is their counterparty is honest. Repeated

studies by Levine have shown people do much better than average at guess-
ing when people are being truthful, and far, far worse when attempting to point out
liars.

The experiments reveal that we, as a species, are only minded to turn our backs
on a default assumption of truth when presented with overwhelming evidence that
we are being lied to. We look everywhere for those clues — and the natural human
approach is to hoover up as much evidence as we can.

Those of us looking for a toolkit to root out liars in the realm of investor-state
disputes know this has not always been the approach taken by arbitral tribunals.

In particular, there has been a long running debate as to the standard of evi-
dence required when corruption is alleged. The debate focusses on whether a higher
standard of proof should be adopted, disregarding facts that are insufficiently clear
— or — whether a more pragmatic approach, on the balance of probabilities, should
animate a tribunal. The balance of probabilities approach is promoted by its adher-
ents, in part, because of strong public policy arguments for deterring corruption and
because the hidden nature of nefarious dealings often denies a party clear evidence.

Levine’s research suggests that, as a species, we arrive at the truth more often
when we do not limit the evidence we will consider. The human approach, there-
fore, is to weigh as much evidence as possible.

Four recent corruption cases may show a drift in that direction.

Niko Resources v Bapex and Petrobangla

The long running Niko case saw a material decision in February 2019.! The original
dispute arose in relation to two contracts, a joint venture agreement and gas pur-
chase and sale agreement, concluded between Niko and Bangladeshi state parties
including Petrobangla, the Bangladeshi national oil company. The original claims
were for payment due for natural gas delivered and a declaration of non-liability
for damage to wells drilled in Bangladesh. In 2016, the respondents brought a claim,
which had been raised previously as a defence in the jurisdictional stage of the pro-

! Niko Resources (Bangladesh) Ltd v Bapex and Petrobangla, ICSID Case No. ARB/10/11 and
ICSID Case No. ARB/10/18, Decision on the Corruption Claim, 25 February 2019 (Schneider,
McLachlan, Paulsson).
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ceedings, that the claimant had obtained the contracts
through corruption. The respondents requested a re-
consideration of the tribunals’ Decision on Jurisdic-
tion. The respondents claimed the contracts should
be declared void ab initio based on new evidence
of corruption, and Niko’s claims should be dismissed
in their entirety.

The February 2019 decision addressed the issue
of the standard of proof in corruption cases. Niko ar-
gued for a “heightened” standard of proof and the re-
spondents argued the ordinary standard, the balance
of probabilities, should apply.?

The tribunals ultimately adopted a “less for-
malistic sensibility”,?® saying they did not find “assis-
tance in terms such as ‘preponderance of evidence’
and ‘heightened standard of proof’”.* The tribunals
decided to follow a pragmatic approach that did not
filter evidence to a higher legal standard, adopting
the position that to do otherwise would be to “abdi-
cate [their burden of choice] by rote reference to an
abstract ‘heightened’ standard of proof”. The tribu-
nals said they would take into account both direct
evidence as well as “circumstantial evidence, infer-
ences, [...] presumptions and indicators of possible
corruption (such as ‘red flags’)”.>

In the end, the tribunals found the evidence did
not establish the contracts were procured by corruption.

Sanum v Laos and Lao
Holdings v Laos

The Sanum v Laos® and Lao Holdings v Laos’ proceed-
ings ran over seven years and gave rise to several other

21d, para. §02.
31d, para. 8§06 quoting with approval A. Llamzon.
*1d, para. 805.
31d, para. 806 quoting with approval A. Llamzon.

sets of treaty proceedings as well as STAC commercial
arbitrations and battles in the US and Singaporean
courts. The underlying dispute concerned invest-
ments made in casinos in the Lao People’s Demo-
cratic Republic. The respondent argued the claims
should be dismissed in their entirety as the invest-
ments had been procured and operated corruptly, as
the claimants had engaged in bribery, embezzlement
and money laundering.® The claimants’ primary al-
legation was expropriation without compensation,
flowing from a plan to push the claimants out of Laos.

As in Niko, the parties advanced two oppos-
ing standards for weighing evidence of corruption:
a heightened standard versus a balance of probabili-
ties standard.’ In Sanum (and with the same reasoning
in the separate award in Lao Holdings), the tribunal
ruled that a higher standard should be adopted to en-
sure “arigoroustesting” given the “severity of the con-
sequences” of corruption allegations.!’ The tribunals
did not find there was sufficient evidence of bribery
and corruption of public officials based on the higher
standard of proof."

In the subsequent reasoning, however, the tri-
bunals did not hold rigidly to this higher standard.
The tribunals went on to consider a series of allega-
tions of gross financial impropriety against the low-
er standard. The tribunals concluded that a lower
standard of “balance of probabilities” was relevant
to the issue of the claimants’ good faith and the legit-
imacy of the claimants’ alleged “legitimate” expecta-
tions of fair and “equitable” treatment.!> The tribu-
nals held that the “corruption of Government officials
[was] established to the lower standard of ‘balance
of probabilities’”.!?

6 Sanum Investments Limited v The Government of the Lao People’s Democratic Republic, UNCITRAL, Award, 6 August 2019

(Sureda, Hanotiau, Stern).

7 Lao Holdings N.V. and the Lao People’s Democratic Republic, ICSID ARB(AF)/12/6, Award, 6 August 2019 (Binnie, Hanotiau, Stern).

8 Sanum, paras. 86-93; Lao Holdings, paras. §8-95.
?Sanum, para. 94; Lao Holdings, paras. 96.
0 Sanum, paras. 107-108; Lao Holdings, paras. 109-110.

"' Sanum, paras. 138, 147, 156; Lao Holdings, paras. 139, 148, 157.

2 Sanum, para. 161, Lao Holdings, paras. 162, 278.
3 Ibid.
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The consequence of this was determinative.
Relying on the principle that “bad faith conduct
of the investor is relevant to the grant of relief under
an investment treaty”,'* the claimants’ bad faith ini-
tiation and performance of the investments meant
the claimants were not entitled to the benefit of treaty
protection.'

The claims were dismissed on the merits and bad
faith was cited throughout the tribunals’ reasoning.

Glencore v Colombia

In Glencore v Columbia, the respondent state
claimed Glencore had obtained an amendment
to a 30-year coal mining concession agreement
through corruption of a Colombian government
official.'®

Colombia argued the tribunal therefore lacked
jurisdiction and Glencore’s claims were inadmissi-
ble as tainted by illegality. As regards the standard

" Sanum, para. 104, Lao Holdings, para. 237.
5 Lao Holdings, paras. 278-280.
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of proof, Colombia argued the tribunal should not
apply a heightened standard but instead embrace
the entirety of the evidence on the record.'”

The tribunal’s decision came some six months
after the Niko decision and within a month ofthe Sa-
num and Lao Holdings decisions. However, in con-
trast to those decisions, the Glencore tribunal saw
“no reason to depart from the traditional standard
of preponderance of the evidence”."® The tribunal
considered it had a duty to consider as wide an am-
bit of evidence as possible: “provided that there are
prima facie grounds for suspecting malfeasance, an
international arbitration tribunal has the duty to in-
vestigate the facts, even sua sponte, and to take ap-
propriate measures under the applicable principles
of law”."

The tribunal quoted the respondent’s argument
favourably, that a tribunal should “adopt a method-
ology of starting from “red flags” (individual indicia
of corruption) and “connecting the dots” to obtain
a larger picture”.?° Upon analysing the facts, the tri-
bunal held that the respondent failed to substantiate
its allegations.

Still no clear standard -
but a more human approach

Although the cases have contradictory elements,
the tribunals appeared to show a desire to depart
from the application of a rigid and abstract higher
standard of evidence in corruption cases.

The ultimate outcome of all four awards rest-
ed on an analysis of the preponderance of evidence,
with the decisions heavily influenced by a flexible
approach to methods of proof.

Professor Levine might say this is only human
— and, moreover, the best way to get decisions right,
most of the time.

16 Glencore International A.G. and C.I. Prodeco S.A. v Republic of Columbia, ICSID ARB/16/6, Award, 27 August 2019

(Fernandez-Armesto, Garibaldi, Thomas).
71d, para. 566.
81d, para. 669.
Y Id, para. 664.
21d, para. 669.
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RESOLUTION OF THE PLENARY SESSION
OF THE RUSSIAN SUPREME COURT

ON ARBITRATION: TEN IMPORTANT
TAKEAWAYS

| n 10 December 2019 the Plenary Session of the Russian Supreme Court
passed Resolution No. 53 "On the carrying out of functions by courts
of the Russian Federation regarding the assistance and monitoring of ar-
bitration proceedings and international commercial arbitration" (herein-
after, the “Plenary Session Resolution”). In view of the fact that the Supreme Court
sometimes takes an inconsistent position on arbitration, the Plenary Session Reso-
lution turned out to be much better than expected. However, despite all the friend-
liness of the Plenary Session Resolution toward arbitration, it is unlikely to improve

‘ A_ the situation with arbitration in Russia, since the main obstacle to it development
is the administrative barrier in the form of the requirement to obtain a permit from

Vladimir Khvalei the Russian Ministry of Justice, which no Russian arbitral institution has been able
Partner, Baker to overcome within a purely legal framework. As a result of the reforms, the arbitra-
McKenzie, Moscow tion market shrank nearly tenfold.
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Nevertheless, the author has attempted to summarize the most interesting pro-
visions of the Plenary Session Resolution.

1. Assistance is sort of being provided to arbitration courts, only arbitration courts
sort of don’t exist...

The Plenary Session Resolution once again provided a reminder that state
courts should provide arbitration courts with assistance in the appointment, disqual-
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ification, or termination of powers of an arbitrator
along with the obtainment of evidence and the adop-
tion of interim measures.

However, in the post-reform practice of Rus-
sian state courts, only ten cases were found in which
the parties asked state courts for assistance in the ap-
pointment of arbitrators and all these cases were related
to the arbitration courts with controversial reputation.
The assistance was granted only in 5 cases, and these
cases were backed to 2017.

Similarly, there are practically no statistics for cas-
es in which the parties attempted to obtain evidence
with the help of state courts for use in arbitral proceed-
ings. In the small number of cases (a total of two) where
the arbitral tribunals, acting under the Rules of the Ar-
bitration Center at the RSPP [Russian Union of Indus-
trialists and Entrepreneurs], approached a state court
for similar assistance, this assistance was denied.'

To conclude, in theory the state courts are pre-
pared to provide assistance to arbitral tribunals, but
there are almost no arbitration courts that we of need
of such assistance...

2. The Kiev Agreement does not apply to arbitra-
tion courts

The main objective of the Agreement
On The Procedure For Resolving Disputes In Con-
nection With Business Activities that was signed on 20
March 1992 in Kiev (the “Kiev Agreement”) was to fill
the vacuum that arose after the breakup of the USSR
in 1991. This led to the need to create a legal mech-
anism for determining the jurisdiction in commer-
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cial disputes within the CIS, and for the enforcement
of judgments handed down by state courts of one
CIS country in the other CIS country. Thus, the Kiev
Agreement was mainly intended to regulate proceed-
ings in state courts, not in arbitration. However, insofar
as at that time the majority of CIS countries were not
parties to the New York Convention (except for Rus-
sia, Belarus and Ukraine), the Kiev Agreement also
applied to arbitral awards. But after most of the CIS
countries joined the New York Convention, the exist-
ence of a double enforcement regime (under the Kiev
Agreement and the New York Convention) began
to create problems in practice.

In order to avoid such collision, the Supreme
Arbitrazh [Commercial] Court of the Russian Fed-
eration as far back as 1996 explained that ‘ghe Kiev
Agreement does not apply to arbitral awards, howev-
er, state courts still continued to rely on it.> In Decem-
ber 2018, the Russian Supreme Court in its Overview
of Court Practice*again pointed out that the provisions
of the Kiev Agreement applied only to issues of mutu-
al recognition and enforcement of judgments handed
down by courts of foreign countries, and not arbitra-
tion courts. Nevertheless, even after this explanation,
courts continued to invoke the Kiev Agreement in cases
involving the recognition and enforcement of foreign
arbitral awards, including with respect of serving the re-
spondents in arbitration.’

In order to terminate this practice, the Ple-
nary Session Resolution again explained to lower
courts® that the provisions of the Kiev Agreement

! Ruling of the Arbitrazh Court of the City of Moscow dated 25 October 2018 in case No. A40-221117/18-68-1727; Ruling of
the Arbitrazh Court of the City of Moscow dated 13 September 2018 in case No. A40-183144/18-83-998.
2 Letter of the Supreme Arbitrazh Court of the Russian Federation No. OM-37 dated 01.03. 1996

3 Ruling of the Judicial Panel on Economic Disputes of the Russian Supreme Court dated 22.10.2015 N 310-ES15-4266 in case N
A36-5174/2013; Ruling of the Arbitrazh Court of the Western Siberian District dated 06.10.2017 N F04-3867/2017 in case N A03-
3509/2017, Ruling of the Arbitrazh Court of the Moscow District dated 16.03.2018 N F05-2232/2018 in case N A40-204190/17.

4 “Overview of court practice in cases involving the performance of the function of assistance and monitoring of arbitral tri-
bunals and international commercial arbitration” (ratified by the Presidium of the Russian Supreme Court on 26.12.2018).

3 Resolution of the Arbitrazh Court of Moscow Circuit dated 18.11.2019 No. F05-19912/2018 in case N A40-90601/2019.

¢ However, one doubts the legality of such an interpretation of the provisions of the Kiev Agreement. It would be more correct to
invoke Clause 1 of Article VII of the New York Convention, which points out that the provisions of the convention do not affect the
validity of other multilateral or bilateral agreements with respect to the recognition and enforcement of arbitral awards. This very
article says that notwithstanding the provisions of the New York Convention, a party has the right to use any arbitral award, in-
cluding to the extent allowed by law or by international treaties of countries where the recognition and enforcement of such arbitral
award is requested. Due to this, it has become established practice in the world that in cases where several international treaties
exist which provide for the enforcement of foreign arbitral awards, priority should be given to the treaty that stipulates the most
Jfavorable conditions for the validity of the arbitration agreement or the recognition and enforcement of foreign arbitral awards.
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and the Minsk Convention’ do not govern issues
of the recognition and enforcement of foreign arbi-
tral awards.

3. The procedure for sending notifications, estab-
lished for the hearing of cases in state courts, does not
apply to arbitration

Similarly, the Plenary Session Resolution once
again explained the obvious®, namely that “by virtue
of the dispositive arbitration proceedings, the parties
are entitled to establish any procedure for receiving
written communications or to follow the procedure
set forth in the rules of a permanent arbitration insti-
tution whose application the parties agreed to.”

4. The place of arbitration is not the same
as the location of the arbitral institution or the hear-
ing venue

Insofar as for a long time the only example
of an arbitration court in Russia was the Internation-
al Commercial Arbitration Court at the Chamber
of Commerce and Industry of the Russian Federation
(the “ICAC”), judges gathered information on arbi-
tral proceedings based on the procedural traditions
of the ICAC. These traditions included holding
hearings at the location of the ICAC, thanks to which
the place of arbitration, location of the arbitral insti-
tution and the hearings venue always coincided.

Therefore, when judges came up against some
“suspicious arbitrations” where the hearing was held
in a place other than place of arbitration or the loca-
tion of an arbitral institution, they viewed it as a vio-
lation of the arbitration agreement.

For example, in 2001 Russian state courts re-
fused to recognize and enforce an arbitral award
of the Arbitration Institute at the Stockholm Cham-
ber of Commerce, finding a violation of the arbitra-
tion procedure agreed by the parties, because the tri-
bunal held the hearing in Stockholm, while the place
of arbitration was Moscow.’

In the famous “Singapore Arbitration Case”
the courts found that the hearing of the notorious
Russia-Singapore Arbitration Center took place
in Moscow, and the award was actually signed in Mos-
cow, therefore the courts should apply the procedure
for enforcing Russian domestic awards, and not for-
eign.!'”

Therefore, in order to avoid further misunder-
standings in this matter, the Plenary Session Resolu-
tion states: “The place of arbitration does not have
to be the same as the location of the arbitral institu-
tion under whose rules the arbitration proceedings
are held, or the venue of the hearing in the case.”

5. Alternative and asymmetrical arbitration
clauses

The Sony Ericsson case attracted a lot of atten-
tion. "' Inthis case, arbitrazh (state commercial) courts
found invalid a dispute resolution clause, because
it provided only one party with the ability to choose
whether to apply to a state court or to the ICC. Thus,
this clause was not only alternative, but also asym-
metrical, which, in the opinion of the courts, violated
the procedural equality of the parties. The decision
of the Supreme Arbitrazh [Commercial] Court in this
case ' left many questions, insofar as from its text
it was unclear whether the entire clause was invalid,
or only that part which granted additional procedural
rights to one party in comparison to the other party.

This lack of clarity seriously rattled the arbitra-
tion community, as similar alternative and asymmet-
rical arbitration clauses are commonly used by Eng-
lish banks: under such clauses, a bank has the right
to choose, at its own discretion, either LCIA arbi-
tration or a state court, while a borrower only has
the right to apply to the LCIA.

In order to avoid further doubts about this,
the Plenary Session Resolution states: “A dispute
resolution agreement that secures the right of only

7 Convention on legal assistance and legal relationships in civil, family and criminal cases, dated 22.01.1993.
$Clause 48 of the Resolution of the Plenary Session of the Russian Supreme Court No. 53 “On the carrying out of functions by
courts of the Russian Federation regarding the assistance and monitoring of arbitration proceedings and international com-

mercial arbitration”.

? See Ruling of the Russian Supreme Court N 5-G01-142 dated 09.11.2001.

10 See Resolution of the Arbitrazh Court of the Moscow District in Case No. A40-219464/16 dated 19 July 2017.

' See Legislation and Practice of International Arbitration in the Russian Federation (chapter authors V.V. Khvalei, 1.V.
Varyushina) // Baker McKenzie Yearbook on international arbitration for 2012-2013, JurisNet, pp. 370-373.

2 Resolution of the Supreme Arbitrazh Court of the Russian Federation in case VAS-1831/12 dated 19 June 2012.
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one party to choose (an asymmetrical agreement),
is invalid to the extent that it deprives the other par-
ty of the right to choose between the same means
of resolving a dispute. In this case, each party to an
agreement has the right to use any means of dispute
resolution among those stipulated in the alternative
agreement concluded by the parties.”!?

6. The failure to challenge before a state court
a partial award on jurisdiction does not prevent to chal-
lenge jurisdiction at the stage of setting aside of an ar-
bitral award or at the stage of enforcement

The Russian arbitration law allows to separate-
ly challenge a positive decision of an arbitral tribu-
nal on jurisdiction, and sets a deadline for such an
appeal. '* Thus, a question has arisen: was the party
obliged to challenge the award on jurisdiction, or it is
a right, and such party could challenge jurisdiction
after the final award is issued?

The Plenary Session Resolution explained that
applying to a court for the challenge of a partial
award on jurisdiction is a right, and not an obligation
of the parties."

7. Interim measures in support of arbitration
proceedings

Despite the fact that some authors of the arbitra-
tion reform stated that Russian arbitration law has been
brought into line with the 2006 UNCITRAL Model
Law, this is not correct. The key changes in the UNCI-
TRAL Model Law in 2006 concerned the enforcement
by state courts of arbitral tribunals orders on interim
measures as well as oral form of arbitration agreements.

——  RUSSIA'S SUPREME COURT NEW RESOLUTION ON ARBITRATION | ANALYTICS

Russian law, instead of introducing rules
on the enforcement by state courts of decisions
by arbitral tribunals on interim measures, was limit-
ed to a declarative statement that such decisions were
subject to performance by the parties.'®

Following this rule, the Plenary Session Resolu-
tion stresses that no writs of execution are to be issued
for the enforcement of arbitral tribunals’ decisions
on interim measures. Rather, a party in an arbitration
proceeding that seeks to obtain an interim measure
must apply to a state court in accordance with a stand-
ard procedure.

8. A final arbitral award may not be challenged
at all, if prohibited by the direct agreement of the par-
ties. Well, almost not at all.

Following modern trends,'” Russian legislators
stipulated that arbitral awards may not be challenged
when there is an direct agreement between the par-
ties. However, the effectiveness of this provision has
caused skepticism among pessimists. And for a good
reason. The Plenary Session Resolution states: “Oth-
er parties whose rights and obligations were the sub-
ject of the arbitral award, and in certain cases stip-
ulated by law, the prosecutor (part 1 of Article 418
of the Civil Procedure Code of the Russian Federa-
tion, and parts 2, 3, and 5 of Article 230 of the Arbi-
trazh Procedure code of the Russian Federation) has
the right to challenge such a decision in court by fil-
ing an application for the setting aside thereof.”!8

The existence of such a loophole paves the way
for some companies to set aside arbitral awards in cas-

13 See Clause 24 of the Resolution of the Plenary Session of the Russian Supreme Court No. 53 “On the carrying out of func-
tions by courts of the Russian Federation regarding the assistance and monitoring of arbitration proceedings and international
commercial arbitration”.

14 See Article 16 of Law of the Russian Federation N 5338-1 dated 07.07.1993 “On international commercial arbitration”;
Article 16 of Federal Law N 382-FZ dated 29.12.2015 “On arbitration (arbitration proceedings) in the Russian Federation”;
Article 235 of the Arbitrazh Procedure Code of the RF.  In accordance with the above provisions, in the wording in effect at
the time of publication, this period is 1 month as from the date of receipt of the notice on the decision.

15 See Clause 33 of the Resolution of the Plenary Session of the Russian Supreme Court No. 53 “On the carrying out of func-
tions by courts of the Russian Federation regarding the assistance and monitoring of arbitration proceedings and international
commercial arbitration”.

16 See Clause 1, Article 17 of Law of the Russian Federation N 5338-1 dated 07.07.1993 “On international commercial ar-
bitration”; Federal Law N 382-FZ dated 29.12.2015 “On arbitration (arbitration proceedings) in the Russian Federation”.

17 Article 1522 of the Civil Procedure Code of France; Article 192 of the Private International Law Act of Switzerland; section
51 of the Sweden Arbitration Act.

18 Clause 43 of the Resolution of the Plenary Session of the Russian Supreme Court No. 53 “On the carrying out of functions
by courts of the Russian Federation regarding the assistance and monitoring of arbitration proceedings and international com-
mercial arbitration”.
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es where the parties have agreed to prohibit the chal-
lenge thereof.

9. A state court does not have the right to review
an arbitral award on the merits. In theory, of course.

The Plenary Session Resolution once again
confirmed what should have been understood with-
out additional explanation: “... when resolving an
application for the challenge of an arbitral award,
for the enforcement thereof, a court does not have
the right to reevaluate the circumstances established
by the arbitral tribunal, or to review the arbitral award
on the merits, and shall be limited to establishing
whether grounds exist for the setting aside of the ar-
bitral award.”

As the saying goes, if only the words of the Ple-
nary Session may reach the judges’ ears. Because de-
spite the prohibition on reviewing an arbitral award
on the merits, this is exactly the sin that courts peri-
odically commit.

The latest example is the case of the setting aside
of an arbitral award issued under the ICAC Rules
in2019, when the courts held" that the amount of pen-
alties awarded by arbitrators was excessive, although
it was fully in line with the contract. The courts also
shamelessly disagreed with the assessment of evidence
in the ICAC case, although as a matter of principle
they should not have reevaluated the evidence. And

they did not even leave in force the part of the ICAC
award that did not concern the penalties, as the Ple-
nary Session Resolution requires, when stating that
if only part of an award is invalidated, then only that
part should be set aside.?

It is interesting that literally one month before
passing the Plenary Session Resolution, the Supreme
Court refused to review a court decision in this case.

10. Non-conformity with arbitration procedure
or legislation must be substantial

An important innovation of the Plenary Session
Resolution is the fact that the Supreme Court indi-
cated that not every violation of arbitration procedure
or the law constitutes grounds for the setting aside
of an arbitral award, or for a refusal to enforce it; only
substantial ones, that is, “if the violation commit-
ted led to a substantial violation of the rights of one
of the parties, causing an infringement of the right
to a fair consideration of the dispute.” 2! Also, the par-
ty must have filed objections against such non-con-
formity without an unjustifiable delay, as stipulated
in Article 4 of the RF Law on International Commer-
cial Arbitration.

This provision should help prevent the setting
aside of awards on formal grounds, when a violation
of procedure in arbitration proceedings has in fact
taken place but such violation is not substantial.

19 See the case file at: http://kad.arbitr.ru/Card/eb263ec6-b232-4101-ac66-9dead6d09a8b.

20 Clause 52 of the Resolution of the Plenary Session of the Russian Supreme Court No. 53 “On the carrying out of functions
by courts of the Russian Federation regarding the assistance and monitoring of arbitration proceedings and international com-

mercial arbitration”.

2 Clause 49 of the Resolution of the Plenary Session of the Russian Supreme Court No. 53 “On the carrying out of functions
by courts of the Russian Federation regarding the assistance and monitoring of arbitration proceedings and international com-

mercial arbitration”.
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JOINT CONFERENCE OF THE RAA
AND THE SPANISH ARBITRATION CLUB
“CORRUPTION IN ARBITRATION”

n February 6, 2020, a joint conference of the RAA and the Spanish Arbi-
tration Club (CEA) “Corruption in Arbitration” took place at the Marri-
ott Grand Hotel in Moscow.

The first session, “The Truth About Corrupt Contracts: Con-
tracts Obtained through Corruption and Contracts Covering Bribes,” was opened
by Vladimir Khvalei, Partner at Baker McKenzie, Russia. He reminded the audience
of the legend of the judgment of Paris - a mythical contest in which the mortal hero
had to determine which of the ancient Greek goddesses was the fairest, and thus
was to retain the golden apple bearing such an inscription, which Eris, the goddess
of strife and discord, gave to the three goddesses. Of course, the story had a special

/.

Dmitry Ar txukhgv meaning when told in the legal language of modern arbitration. Each of the goddess-
La\_/vyer., Arbi _tr ation.ru e tried in her own way to bribe the “judge” of the beauty contest, and Aphrodite suc-
Editor-in-Chief ceeded and was judged to be the fairest. According to legend, the Trojan War began

as a result of this corrupt court. The chairman of the RAA noted three conclusions
that could be drawn from the legend. Firstly, that arbitration is as old as the world.
Secondly, that corruption in arbitration is as old as the world. Thirdly, that corruption
in arbitration leads to wars.

Mark Pieth, Professor of criminal law and criminology at the University of Ba-
sel, Switzerland, spoke about the documents that were to be the focus of discussion
at the conference. Central among these was the “Toolkit for Arbitrators. Corrup-
tion and money laundering in international arbitration ”, prepared by the University
of Basel with the participation of lawyers from around the world. The professor talked
about his 24-year experience in investigating corruption as part of the OSCE working
group. Mr. Pieth briefly drew attention to high-profile corruption cases in arbitration,
such as IPOC and Spentex v. Uzbekistan, and also mentioned such precedent cases
as the ICC case of 1963 resolved by G.Lagergren and World Duty Free v. Kenya.

Agis Georgiades, Partner at Christos Geor-
giades & Associates LLC, Cyprus, analyzed OSCE
definitions of corruption, and spoke about the bur-
den of proof in corruption cases. He emphasized

___ e that corruption does not always require direct

j L NPUGHAEMTFIEED o ; evidence, especially in common law countries.
CTo T e In the context of the burden of proof, the speaker

e ‘ turned to cases of EDF (Services) Limited v. Ro-

e r mania, as well as Patel v. Mirza, reviewed by En-

glish courts. Mr. Georgiades spoke about an ICC
Y case in which he had a chance to participate:
there the fact of corruption became known during
the performance of the contract - the construction
a plant.

Wilson Antoon, Partner at King & Wood
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Mallesons, UK, spoke about the differences between
corruption cases in the commercial and in internation-
al investment arbitration. The English lawyer noted
that the number of corruption cases examined by 1C-
SID suggests that the standard of proof in the context
of corruption in international arbitration is a practical
and live question, and not a doctrinal one. According
to Mr. Antoon, arbitrators can take into account the fact
of corruption at the stage of jurisdiction, admissibility
and merits of the dispute. Issues of jurisdiction include
direct and implied requirements of legality, admissibil-
ity includes international public order, issues of unfair
conduct, as well as “unclean hands” when conclud-
ing a contract. The speaker listed the types of evidence
oftaking a bribe when concluding international invest-
ment contracts.

Jose Feris, Partner at Squire Patton Boggs,
France, spoke about his experience of corruption-re-
lated cases and the approach of the ICC Court of Ar-
bitration. He turned to the Lagergren case already
mentioned by Mark Pieth, in which the arbitrator dis-
missed the case for lack of jurisdiction. Feris also an-
alyzed several ICC decisions covering various aspects
of evidence of corruption. In one of them, the ICC
established the duty of arbitrators to investigate cor-
ruption that they became aware of in the course of re-
solving the case (ICC Case 14920).

The second session, entitled “The Gifts and
the Wise Blind: Corruption among Arbitrators and
Arbitration Institutions. Presentation of the Code
of Best Arbitration Practices of the Spanish Arbitra-
tion Club (CEA)” was opened by Alfonso Gomez
Acebo, partner of Cuatrecasas, Spain. The speaker
made a presentation of the Code, describing its struc-
ture and core provisions. one of them being the in-
dependence of arbitral institutions. Besides the rules
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of conduct, the Code also offers arbitral institutions
a model set of arbitration rules, attached as appendix
to the document.

Cristina Alexi, Partner of ACEADVISOR - At-
torneys at Law, Romania, briefly described the history
and system of arbitration in Romania. She analyzed
the criminal scheme, in which one person in just a few
years managed to seize administration of the court
at the CCI of Romania by changing the rules of this
institution. In 2014, this man was arrested on charges
of corruption.

Paul A. Gélinas, international arbitrator, Paul-A.
Gélinas Law Office, France, recalled two arbitration
proceedings that began in Bulgaria back in 2007 and
ended only a few months ago, with claims totaling
35 million euros. The speaker talked about the un-
usual distribution of fees between the arbitrators and
the Bulgarian Arbitration Court: the three arbitra-
tors received an extremely low share of 30% instead
of the usual 90% that would be as a rule due to arbi-
trators in other arbitrations. Gélinas described how
he and his colleagues challenged this distribution
in various Bulgarian state courts.

Galina Zukova, Founding Partner of ZUKOVA
Legal, France, spoke in detail about the case of the mil-
lionaire Mr. Tapie, which caused great public reso-
nance in France. Mr. Tapie, a flamboyant businessman
who decided to go into politics, litigated against his
bank over management of his shares of the Adidas
company in France. There, the processes lasted about
10 years and eventually landed in binding arbitration.
One of the three arbitrators who awarded Tapie sev-
eral hundreds million euros was found to be linked
to the millionaire, and state courts again partially re-
versed the decision of the tribunal.




Elina Mereminskaya, Partner, WAGEMANN
Abogados & Ingenieros, Chile, drew the attention
of the audience to the details of the Odebrecht case,
which involved four Peruvian presidents and several
high-profile lawyers. The Peruvian prosecutor’s office
announced that bribes to the arbitrators were hidden
in the tribunal’s fees. The country’s court of appeal
then revised the verdict by which lawyers were taken
into custody, and most lawyers were released on bail.

Alexander Muranov, Managing Partner of Mu-
ranov, Chernyakov & Partners, Russia, presented
a number of problems that could make fertile ground
for corruption in arbitration in Russia. The speaker
noted that at the moment this sphere is quasi-mo-
nopolized by the three existing arbitral institutions.
According to him, there are three pillars on which
arbitration in Russia is built: arbitration is removed
from antitrust regulation; the right to administer ar-
bitrations in Russia is granted only to arbitral insti-
tutions pre-approved by the state; the existing three
centers serve the interests of certain power groups.

Panelists of the third session, “The Role of Arbi-
tration Institutions in the Fight against Corruption,”
were presented by David Goldberg, Partner of White
& Case, Russia. Mr. Goldberg quoted the Old Testa-
ment, in which people were warned against the dan-
ger of perverting the course of justice. The moderator
also highlighted the issue of how legislative regulation
affects anti-corruption climate.

RAA-CEA CONFERENCE | REVIEW

James Brady, Partner at Cleary Gottlieb
Steen & Hamilton, UK, touched upon his experi-
ence in resolving investment disputes and reflected
on how the practice relates to the toolkit developed
by the University of Basel.

Sarah Grimmer, Secretary General of HKIAC,
Hong Kong, outlined the legislative framework that
allows for combating money laundering and cor-
ruption in Hong Kong. She listed the “milestones”
with which HKIAC fights corruption in arbitration.
According to her, it is important that the arbitration
center reviews the decisions of arbitrators, although
it has very limited authority to amend those, such as
by correcting typos and calculation errors. The law-
yer called the repeated appointment of arbitrators
one of the grounds for rejecting their candidacy. Al-
though repeated appointment does not mean corrup-
tion, it can be a starting point for an investigation, as
in the Odebrecht case.

Annette  Magnusson, Secretary  General
of the Arbitration Institute of the Stockholm Cham-
ber of Commerce, Sweden, addressed the question
to what extent arbitral institutions should be the cus-
todians of the international law. Cases of corruption
are not so common in commercial arbitration, Mag-
nusson said. The speaker emphasized that the lists
of “red flags” and compliance procedures would
not replace the “sixth sense” that experienced ex-
perts of arbitral institutions possess and which allows
them to understand that there is a corruption element
in the case.

Jacomijn van Haersolte-van Hof, Director Gen-
eral of LCIA, the UK, noted that in the context
of corruption cases the freedom given to arbitral in-
stitutions in England is both a blessing and a curse.
On the one hand, the institution must take into ac-
count the Proceeds of Crime Act, and, on the oth-
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er, it can not deny the parties justice. Now the LCIA
faces the task of formulating the principles that will
bring the compliance procedure of this institution
to a single set of rules for all requests for arbitration.
The control procedures of the arbitration institution
are being more and more influenced by banks and
insurers, said the speaker. Compliance updates will
be included in the new version of the LCIA rules.

Susanne Heger, Partner at Heger & Partner,
Austria, speaking on behalf of the VIAC, explained
how the rules of this arbitration institution help
to fight corruption among arbitrators. Arbitration
institutions do not seek to intervene in the deci-
sion-making process, and mere allegations of cor-
ruption, not supported by evidence, are not enough
to remove the arbitrator from the proceedings, Heger
said. However, the VIAC pursues zero tolerance poli-
cy in matters of corruption.

The moderator of the fourth session, “Using
Criminology and Artificial Intelligence in Identifying
Corruption Issues,” Alex Volchich, Managing Direc-
tor and Head of Business Intelligence and Investiga-
tions in Russia and the CIS, Kroll, outlined the range
of issues related to the search for information about
corruption. The speaker noted that, as a rule, it is
the party who lost the arbitration that makes an alle-
gation that the arbitrator is corrupt.

Dmitry Ivanov, Partner of Morgan Lewis, Rus-
sia, dwelled on indicators of the illegality of pay-
ments that can be used to give a bribe. He mentioned
the problems that companies will face in investigating
corruption. These include the availability of origi-
nal data, the consent of the parties to the processing
of personal data, specific instructions of arbitrators as
to the collection of information, as well as other pro-
cedural issues.

Michael Peer, Partner, Forensic and Dispute
Resolution, PwC, Singapore, described indicators
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of corruption and popular ways to get corrupt mon-
ey. Common ways of giving bribes today are status,
sex, employment of family members. Peer noted that
for the investigation authorities corruption offenses
are far from always a top priority, giving way to the dis-
closure of more high-profile or bloody crimes.

Arthur Sarkisyan, Lawyer at Zabeyda & Part-
ners, Russia, highlighted the challenges of proving
corruption. He noted that on the other hand inves-
tigation authorities initiate corruption investigation
to put pressure on businessmen. As milder preventive
measures such as bail and house arrest as measures
are rarely used, the suspect spends months waiting
for the outcome of the investigation behind the bars,
even if all the allegations are then dismissed.

Vladimir Melnikov, Partner at Linklaters, Rus-
sia, indicated that allegations of bribery were harm-
ful to the applicant: they “smear” a good legal po-
sition. According to the speaker, in practice, judges
do not know how to treat allegations of corruption.
Mr. Melnikov mentioned an ICAC arbitration case
where a Russian party prevailed over an Italian com-
pany. The Italian company opposed the enforcement
of the award, saying that the Russian arbitrator was
bribed. However, the result was the opposite: in re-
sponse to such a procedural appeal, the Italian judge
immediately issued a warrant for the enforcement
of the award.

Sergey Svetushkin, Project Director, Transpar-
ent Deal, Kaspersky Lab, Russia, emphasized auto-
mation and digitalization of compliance procedures.
According to him, 39% of crimes are related to mid-
dle management and ordinary staff. The speaker
noted that the terms of the electronic investigation
should comply with both the law on the protection
of personal data and the requirements for operation-
al-search measures.




«KOPPYTLA B APBUTPAXKE»: KOHOEPEHLNA PAA-CEA | HOBOCTU

COBMECTHAA KOH®EPEHLLUA PAA
U UCTTAHCKOI'O APBUTPAXXHOTIO
KJTYBA «KOPPYILUWUA B APBUTPAXKE»

/.

Amumpuii Apmioxoe
Arbitration.ru
[nasHvili pedakmop

despang 2020 roga B MOCKOBCKOM oTesie «MappuoTt IpaHa» cocrosiiach

coBMecTHas1 kKoHpepeHuuss PAA u McmaHckoro apouTpakHOro Kiyba

(CEA) «Koppymiius B apOUTpaxke».

ITepByto ceccuto «Bcsa npagda o KOppynyuoHHbIX KOHMPAKMAX: KOHMPAKMbl,
NnoAYHeHHble ¢ NOMOWbI0 KOPPYNUUU, U KOHMPAKMbL, NPUKDPbIBArOUUE 835MKU» OT-
kpbu1 Bragumup XBaneii, maptHep Baker McKenzie, Poccusi. OH HarTOMHWIT ayiu-
Topuu JiereHay o cyae [lapuca — MupuIeckoM cCOCTI3aHUN, B KOTOPOM CMEPTHBII
repoii AOJKeH ObLT OMpelenThb, Kakas U3 JApeBHErpedecKuX OOTMHbL ObLIa Mpe-
KpacHeMIIel, OTaaB e 30J10Toe sI0JIOKO ¢ TaKO HaaImuCchio. PazymMeercs, nuctopusi
nmMena ocodboe 3BydaHUe B MEPEI0KEHUN Ha I0PUANYECKUI S3bIK COBPEMEHHOTO
apoutpaxa. Kaxnast u3 60ruHb 1o-cBoeMy IbITalach NOAKYITUTh «CyIbIO» COCTSI-
3aHMsS B KpacoTe, U C 3TOT0 «KOPPYMITMPOBAHHOIO» CyJa, IO JIeTeHIe, Hayajaach
Tposinckas BoiiHa. [Ipencenarenb PAA u B 1IyTKY, U Bcepbe3 OTMETUJI TPU BBIBO-
Jia, KOTOPbIE MOXKHO OBLTIO C/ieJaTh U3 JieTeHIbl. Bo-TiepBhIX, apOuTpaxk — saBjlIeHUe
Takoe e JpeBHee, Kak MUp. Bo-BTOPBIX, KOPPYIILIUS B apOUTpaKe TOXe cTapa,
Kak Mup. B-TpeTbux, KoppyIius B apOUTpaxke MPUBOAUT K BOITHAM.

Mapk IlIur, npodeccop yrojJoBHOro mpa-
Ba M KpuMumHosorun baszenbckoro yHuBepcuteTa,
IIBefiapusi, pacckazaja 0 TOM, KaKWe JOKYMEHTHI
OyayT B LIeHTpe 00CykAecHUS Ha KoHdepeHuuu. LleH-
TpaldbHBIM cTal «WHCTpyMeHTapuii st apOUTPOB.
Koppymnuust 1 oTMbIBaHWE JIEHEKHBIX CPEACTB B MEXK-
JIYHApPOIHOM apOuTpaxe», IMOATrOTOBJIEHHbIN ba-
3eJIbCKMM YHUBEPCUTETOM TIPU y4aCTUU IOPUCTOB CO
. Bcero Mupa. IIpodeccop pacckazaa 0 CBOEM OIBITE
pacciieoBaHus KOPPYMIMU B COCTaBe pabodeit rpyr-
nel OBCE, B KOTOpo¥i OH COCTOSIT Ha MPOTSLKEHUU
24 gnet. TIuT KpaTKo OCTAaHOBMJICS Ha TPOMKUX KOP-
PYILMOHHBIX Aenax B apouTpaxke, Takux kak [POC
u Spentex v. Uzbekistan, a Takke oOpaTucs K rpene-
nentaM Lagergren u World Duty Free v. Kenya.

Aruc T'eopruagec, maptHep Christos Georgiades &
Associates LLC, Kunp, mpoaHaiu3upoBaJ onpeaee-
Hus Koppyniuuu, naHHeie OBCE, a Takke pacckaszai
0 OpeMeHU J0Ka3bIBaHMWSI B KOPPYMILIMOHHBIX JIe/ax.
OH MOIYepKHYJI, YTO KOPPYIIIMs HEe BCeraa Tpedyer
MPSIMBIX 1I0KAa3aTeIbCTB, 0COOEHHO B CTpaHaX O0ILLIETo
npaBa. B KoHTeKcTe OpeMeHM JOKa3bIBaHUST CITMKEP
packpsbLi coaepxanue aea EDF (Services) Limited v.
Romania, a Taxke Patel v. Mirza, paccMOTpeHHBIE aH-
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rauiickuMu cyaamu. [eopruamec pacckasan o aene,
B KOTOPOM €My JIOBEJIOCh Y4acTBOBaThb: TaM (aKT
MOJYYEeHUSI B3SITKU CTaJl U3BECTEH BO BpeMsI UCIION-
HEHUs ToroBopa — cTpouteibcTBa adbpuku (ICC
Ne 21142).

Yuncon Anryn, naptHep King & Wood
Mallesons, BennkoOpuraHus, pacckazaa o0 OTIM-
YUIX Cy4aeB KOPPYMLUUU B «TpaguinoHHOM» MKA
U B MEXAyHApOAHOM WHBECTULIMOHHOM apOUTpa-
xke. OOpamasch K BompocaM cTaHaapTa (Tmopora)
1 OpeMeHU JOKa3bIBaHUSI, IIOJHATHIX IPeIbIIYIINM
CIUKEPOM, aHTJIMHACKUI IOPUCT OTMETUJI, UTO KOJIM-
YECTBO JIeJI, CBSI3aHHBIX C KOPPYMILKEl U paccMo-
TpeHHbIX [ICSID, roBOpUT O TOM, UYTO CTaHAApT
JIOKA3bIBAHWS B KOHTEKCTE KOPPYITLIMUA B MEXKIyHA-
POIHOM apOUTpaKe — BOMPOC MPAKTUYECKUIA U KU~
BOlt, a He AokTpuHalbHBIKA. Ilo cioBamM AHTYyHa,
apOUTPBI MOTYT yYeCTh (PaKT KOPPYILIMU IIPH OIIpe-
JIEJICHUM CBOUX MTOJTHOMOYMIA, TOTTYCTUMOCTHU 1 Ma-
TepuaJbHBIX OCHOBaHUI criopa. K Bompocam ropuc-
IUKIIAU OTHOCSTCSI MpSIMbIe W TOIpa3yMeBacMbIe
TpeOOBaHUS 3aKOHHOCTH, K JOMYCTUMOCTU — MEX-
JYHAPOMHBIN TTyOJIWYHBIA MOPSIIOK, BOIIPOCHI HE-
JIOOPOCOBECTHOTO MOBEACHMS, a TAKKE «HEUMCTBIX
pPYK» TIpU 3aKkaodeHuu caenku. Criukep repevuc-
JIWJT BUJIBI 1OKA3aTeIbCTB (PaKTOB MOTYYSHUS B3ST-
KU TIPU 3aKJTFOYEHNU MEXKIYHAPOIHBIX NHBECTUIIN-
OHHBIX KOHTPAKTOB.

Xoce ®epuc, maptHep Squire Patton Boggs,
@paH1Ms, paccKas3all 0 CBOEM OIbITe OOPHOBI C KOP-
pymuueir Bo BpeMst padothkl B coctaBe ICC. OH 00-
paTuiics K yxe yrnoMsHyromy Mapkom [Tutom nemy
Lagergren, B KOTOPOM CY/ibsI OTKJIOHUI UCK, COCaB-
IIMCh HAa OTCYTCTBME TojHOMOouMil 1o neny. Depuc
TakxkKe MpoaHaIUu3upoBasl HecKobKo perneHuii ICC,
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OCBEIIIABIIMX Pa3HbIE ACTIEKTHI JOKA3bIBAHUS (PaKTOB
koppynuuu. B omHoMm u3 Hux ICC ycraHOBUI 0051~
3aHHOCTb apOUTPOB paccieqoBaTh CTaBIIME U3BECT-
HbIMU UM akTbl Koppynuuu (ICC Case 14920).

Bropyto ceccuro moa HazBaHueM <«Japol u my-
OpbiX 0cAenasaom: KOppynyus cpeou apoumpoes u 6 ap-
oumpaxcnvix uncmumymax. Ilpezenmayus Kodekca
Ayuuteil apoumpasicroil npakmuku Mcnanckoeo apou-
mpaxcnoeo kayoa (CEA)» otkpbin Anbgonco T'omec
Aceoo, maptHep Cuatrecasas, Mcmanus. Crmkep
npoBen npeseHTanuio Koaekca, pacckazal O €ro
CTPYKType M momuyepkHys, 4to Komekc oTHocuTCs
K «MSTKOMY TipaBy» — soft law. McnmaHckuii ropuct
clenas aklleHT Ha ocHOBHOI uaee Komekca — He-
3aBUCUMOCTH JICSITEIIBHOCTU apOUTPaXkKHBIX MHCTHU-
TyToB. Kojekc Takxke mpeaiaraeT apOUTpaKHbIM
MHCTUTYTaM MOJIEIbHBIN HA0Op MpaBuI apOUTpaka,
pa3MEeNICHHBIX B IPUIOXKEHUU K TOKYMEHTY.

Kpuctuna Anekcu, maptHep ACEADVISOR
— Attorneys at Law, PymbiHUs, KpaTko omnwMcaina
WCTOPUI0O UM CUCTEMY TPETEHMCKMX CyI0B B PymbI-
Hun. OHa MpoaHaIU3UpoBaja MPECTYIMHYIO CXEMY,
MPU KOTOPOI1 OMTHOMY YeJIOBEKY B TeUEHUE HECKOJIb-
KUX JIET YAAJIOCh Y3ypupoBaTh yIpaBlIeHNE CYJI0M
npu TIIIT PymbiHUM TIyTeM W3MEHEHUS MpaBUT
atoii uHCTUTYLIMU. B 2014 romy 3TOT YesoBeK ObLT
apecToBaH MO OOBUHEHMIO B KOPPYILIMU, a MOIM-
(uumpoBaHHbIe UM TIpaBWJIA TIOJYYWUJIU HOBBIE,
CBOOOJIHBIC OT M3JIUIIHEN AeTanu3alul U 3aMKHY-
TOCTH Ha ceOs1 TIOJIOXKEHUS.

Ilonb-A. Kenunac, MeXIyHapOAHBIA apOUTP
Paul-A. Gélinas Law Office, ®panHuus, HarmoMm-
HUJI O ABYX TPETEHCKUX Tpolieccax, HayaBIIUXCS
B boarapuwm eme B 2007 rogy, ¢ oobemMoM Tpebo-
BaHUil B 35 MutH eBpo. DUHAT 3TUX Je] COCTOSICS
JIMIIIb HECKOJBKO MecsliieB Hazaa. Crimkep paccka-



3a]1 O pachpenesieHUH CPEeACTB MeXIy apOuTpamu
1 OONTapCKUM CYIOM: apOUTpPBI MOJYYUIU KpaliHe
HM3KYIO JIOJI0 MO CPAaBHEHUIO C OOJrapckum ap-
OUTpaxkHbIM UHCTUTYTOM — 30% BMeCTO OOBIYHBIX
90%, mpuuuTaImMXcs apouTpam. KeaumHac OInu-
caJsl, Kak OH U €ro KOoJIJIETH OCIapuBajiy 3TO pellie-
HUE B pa3IMUHBIX OOJTapCKUX MHCTAHITUSX.

.

lumna 2KykoBa, accollmrpoBaHHBINA Mpodec-
cop YuuBepcuteta Ilapmx-Cakine (YHuBepcuter

Bepcanb-Cen-Kanren-an-MBenuH), Oappucrtep
n coimucutop Zukova Legal, ®@paHuus, AeTaIbHO
pacckazana o jJejie MUJIMoHepa Tamu, BbhI3BaBIIEM
0OJIBIION OOIIECTBEHHBIN pe3oHaHC Bo PDpaHIIUU.
Tanu, Bragenen ppaHIly3CKUX aKTUBOB «AIMaac»,
nmoTpedoBajl KOMITIEHCAIMU OT 0aHKa, peaJn30BaB-
IIEr0 ero COOCTBEHHOCTb IO 3aBBIIICHHOW IIeHEe
Y TIPMCBOMBIIETO ceOe YacTh MPUOBLIM, B TOCyaap-
CTBEHHBIX cynax. Tam mporecchl JTUAUch 0KoJio 10
JIET U B UTOTE Tiepeluin B apoutpax. OnuH U3 Tpex
apOUTPOB, MPUCYIUBIIUX Tanmy HECKOJIbKO MUJIIM-
OHOB €BpO, ObLT TTPU3HAH 3aBUCUMBIM OT BIMSIHUS
MWJIJIMOHEPA.

Dauna MepemMHHCKas, TIapTHEp, aJIBOKaT
WAGEMANN Abogados & Ingenieros, Yunu, 06-
paTujia BHUMaHUE CJyliaTesJeil Ha AeTaaud aena
Odebrecht, B KOoTOpoe OBUIM BOBJIEUYEHBI UYETHIpE

—— <KOPPYLVS B APEUTPAYKE»: KOHOEPEHLLMA PAA-CEA | HOBOCTW

MepyaHCKUX Tpe3uaeHTa U HECKOJbKO TpU3HAH-
HbIX opuctoB. IIpokypatypa Ilepy oObsiBMIIA,
YTO B3ATKM apOUTpaM ObLIA CKPBITHI B TOHOpapax.
ATIEJUISIUMOHHBIN CyJl CTPAaHbI TIEPeCMOTpE peliie-
HUE, TI0 KOTOPOMY FOPUCTBI OBLIN B3SITHI MO CTPa-
XY, ¥ OOJIBITMHCTBO IOPUCTOB OBLIM OCBOOOXKIIEHBI
TOJ1 TTOATIMCKY O HEBBIE3IE.

Anekcannp MypaHoB, YIpaBISIOIIAI MapTHEP
«MypaHoB, YepHsIKOB 1 apTHepbl», Poccust, pu-
BeJI PsIJl TE3UCOB, KOTOPbIE OTHOCSITCS K KOPPYITLIUU
B c(epe apbutpaxka B Poccun. Crnukep OTMETUI,
YTO B HACTOSIIIIMI MOMEHT 3Ta c(epa KBa3MMOHO-
MOJIM3UPOBAHA TPEMSI CYILIECTBYIOIIMMU apOUTpaXK-
HbIMU LIeHTpaMu. [1o ero ciioBam, CyIleCTBYIOT TpU
KWTa, Ha KOTOPBIX CTPOUTCS apouTpax B Poccuu:
apOUTpax U3bIT U3 chepbl AHTUMOHOITOJIBLHOTO Pe-
IyJIMPOBaHUS; TULIEH3UH TTOJy4aloT TOJIBKO 3apaHee
oIpeNe/IeHHbIC TOCYIapCTBOM TpEeTelCK1e OpraHu-
3allUM; CYIICCTBYIOIIME TPU LIEHTpa OOCTYXXMBAIOT
WHTEpEeChl OIpeaeJeHHBIX BJIACTHBIX Ipynim. Pucky
KOPPYIIIMK MOABEPKEHBI U caMU apOUTPbI: MHOTHE
13 HUX SBISIOTCS TpodeccopaMu, MOJIydalommnuMu
JOCTaTOYHO CKPOMHbBIE TOHOPAPHI.

ITanenucroB TpeTbeil ceccuu «Poav apbu-
MPAadCHbIX UHCMUmMymos 8 00pvbe ¢ Koppynuuei»
npenactasun Jasun Toamdepr, maptHep White &
Case, Poccus. OH npuBen uutaTthl U3 BeTxoro 3a-
BeTa, B KOTOPBIX JIIOJCH MpeaocTeperajiu oT u3Bpa-
IIeHUs MpaBocynrs. MonaepaTtop TakKe OCBETHI BO-
MpoC O TOM, KaK 3aKOHOAATEeIbHOE PETyIUpOBaHUE
BJIMSIET HA aHTUKOPPYITIIMOHHBIM KJIMMAT.

JIxkeiime Bpaau, maptHep Cleary Gottlieb Steen
& Hamilton, BenukobputaHus, omnucan ciaydyau
13 CBOEI MTPaKTHUKH, CBSI3aHHOM ¢ pa3pellieHueM UH-
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BECTUIIMOHHBIX CITOPOB, W TTOPa3MBIIIIISUT O TOM, Ka-
KM 00pa3oM ITPaKTUKa COOTHOCHUTCS C «TYJIKUTOMY,
pa3paboTaHHbIM ba3enbCKUM YHUBEPCUTETOM.

Capa Ipummep, TeHepaldbHBI CceKpeTapb
HKIAC, ToHkoHTI, obpucoBaja 3aKOHOAATEIbHOE
peryanupoBaHUe, KOTOPOE MO3BOJISIET OOPOTHCS € OT-
MbIBAaHMEM JIeHer U Koppymnuuein B ToHkoHre. OHa
Ha3Bajla «KOHTPOJIbHbIE TOUKW», MPU MOMOIIU KO-
Topbix HKIAC GopeTcst ¢ koppynuueii B cBoeli cge-
pe. ITo ee cioBam, BaxkHO, UYTO apOUTPaKHBIIA LIEHTP
BUIUT pellieHUs] apOUTPOB, XOTS U 00JlagaeT OueHb
OrpaHMYEHHBIMU TIOJJHOMOUMSMU TI0 U3MEHEHUIO
9TUX PELIeHUIi, TAaKUMU KaK MCIpaBJIeHUE olleva-
TOK U OLIMOOK B pacuerax. KOpucT Ha3Baia moBTOp-
HOEe Ha3zHayeHue apOMTPOB OAHUM W3 OCHOBAHUI
JIIST OTKJIOHEHUS UX KaHauaaTypbl. M1 XOTs oBTOP-
HOE Ha3HayYeHHUEe He 03HayaeT KOPPYIMUMU, OHO MO-
>KeT CTaTh OTIIPABHOI TOYKOM JJisI paccieaoBaHus,
Kak B nejie Odebrecht.

AnHerr MarnyccoH, TeHepalbHBIA ceKpe-
Tapb ApOUTPAXXKHOTO MHCTUTYTA TOProBoil manarthbl
. CrokronbMa, IIBenusi, obpaTuiaachk K BOIPOCY
0 TOM, SIBJISIFOTCS JIM apOUTPakHbIe UHCTUTYTHI CBO-
€00pa3HbIMU XPAHUTEISIMU MEXIYHAPOIHOIO Tpa-
Bomopsiaka. Koppymiyst He Tak 4acTo BCTpedaeTcs
B MKA, cuntaer MarnyccoH. Crnukep MoayepkKHy-
Jla, YTO TIePEeUYHU «KPacCHBIX (hJIAXKKOB» U MPOLIEIy-
pPbl KOMILJIa€HCA HE 3aMEHST TO «IIECTOE YYBCTBO»,
KOTOPBIM 00J1aJal0T OMBITHBIE CIELIUATIUCTBI apOr-
TPaKHBIX UHCTUTYTOB U KOTOPOE MO3BOJISIET UM T10-
HUMAaThb, YTO B JieJIe MPUCYTCTBYET KOPPYMLIMOHHbII
9JIEMEHT.

JI:kakomMuH BaH XapcoJaT-BaH Xod), reHepasib-
Heiii gupektop LCIA, BenukoOputaHus, OTMETH-
Jla, 4TO cBO0OOMA, KOTOpas JaHa apOUTPakKHbIM MH-
CTUTYTaM B AHIJIMU, ABOSIKA: B HEell U 06J1aro, U Bpea
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ogHoBpeMeHHO. B Anrium pgeiictByeT Proceeds
of Crime Act, © MHCTUTYLIMS AOJDKHA YUUTHIBAThH
9TOT 3aKOH, YTOOBI He HapylaTh KOH(MUIACHIIM-
aJIbHOCTh, a TaKXe He OTKazaTh OJHOI M3 CTOPOH
B npaBocynuu. Ceituac nepen LCIA crout 3amaya
copMyIMpoBaTh MPUHIMIIBI, KOTOPHIE TO3BOJIST
MPUBECTHU TIPOLIEAYPY KOMILJIaeHCA 3TOrO MHCTUTY-
Ta K eIMHOMY JUISl BCEX OOpallleHU CBOMY MPaBUII.
KoHTposibHBIE TIpOIIEIypbl apOUTPaKHOTO MHCTH-
TyTa UCIIBITHIBAIOT BIMSHUE 0aHKOB M CTPaXOBIIN-
KoB. OOHOBJIEHUS TI0 KOMILTACHCY BOMIYT B HOBYIO
Bepcuto npasui LCIA.

Ciozanne Xerep, naptHep Heger & Partner,
ABcTpus, BbicTynasg oT umeHu VIAC, pacckazana
0 TIpaBUJIaX 3TOT0 apOUTPaXKHOTO MHCTUTYTA, KO-
TOpBIE TTO3BOJISTIOT OOPOTHCSI C KOPPYMIIME cpenu
apouTpoB. ApOUTpakHbIe WHCTUTYTbl CTPEMSTCS
HE BMEIIMBATLCS B MPOLECC BEIHECEHUST PEIICHUS,
W OJHUX JIMIIb OOBUHEHUI B KOPPYMIIMPOBAHHO-
CTH, HE MOJAKPETUICHHBIX J0Ka3aTeIbCTBAMU, HEI0-
CTAaTOYHO, YTOOBI OTCTPAHUTL apOUTpPa OT PacCMO-
TpeHud aeia, 3asasuia Xerep. Oqnako VIAC gepxut
Kypc Ha zero tolerance B BOIpocax KOpPpyMiuH.

Mogpepatop ueTBepToil ceccuu «Hcnoavzosa-
HUe KPUMUHAAUCMUKY U UCKYCCMBEHHO20 UHMeNleKma
npu eviaenenuu npobaem kKoppynuuu» Anexc Bomumy,
YIPABJISTIONIUI TUPEKTOP U PYKOBOAUTENb OT/e)1a OU3-
Hec-aHaIUTUKU U pacciaenoBaHuii B Poccun u CHI,
Kroll, oueptun Kpyr mnpooyieM, ¢ KOTOPbIMU CBsI3aH
noucK nHdopMalmu o Koppynuuu. Criukep OTMETI,
YTO, KaK MpaBWIO, B KOPPYMITMPOBAHHOCTU apOUTpa
MOA03PEBAET MPOMUTpaBIIast apOUTPak CTOPOHA.

Jmurpuii UBanoB, naptHep «MopraH JIboucy,
Poccust, ocraHOBMIICSI HA MHAMKATOpax HeJerajib-
HOCTHU TIIaTeXel, KOTOPbIMU MOXKHO JaTh B3SITKY.



OH yroMmsiHy1 MpoOJieMbl, ¢ KOTOPbIMU OpraHu3a-
IIMUA CTOJIKHYTCS TIPU paccieqoBaHUM (haKTOB KOP-
pynuuu. K HUM OTHOCATCS IOCTYIMHOCTb OPUTHU-
HaJbHBIX (PalJIOB, corjlacue CTOPOH Ha 00pabOTKy
MEePCOHANbHBIX JaHHBIX, clieUdUUIecKre yKa3aHus
apOUTpOB O cOope MHGpOPMAIMM, a TaKXKe Apyrue
MpoLEeaypHbIE BOMTPOCHI.

Maiika Iup, maptaep, «PopeH3uk» n «Paspe-
eHue cropos», PwC, CuHranyp, 3asiBUJI, 4YTO CEli-
yac MMEeT MECTO poOOoTM3alusi, a He COOCTBEH-
HO MCKYCCTBEHHBIM WHTE/IEKT. UTO Ke KacaeTcs
KOPpYILMU, TO HAUTU ee Upe3BbIYaiHO CJIOXKHO.
Cnukep omnucajl WHAUKATOPHI KOPPYMUUU U TIO-
MyJSIpHbIE CIOCOOLI MOJYYEHUS] KOPPYMLIMOHHBIX
neHer. PacripocTpaHeHHBIMU METOAAMM Jauyu B3SIT-
KU CETrOoJIHsI CTaJu CTaTyC, CEKC, YCTPOMCTBO Ha pa-
00Ty uJieHOB ceMbu. [Tup OTMETHII, YTO Y OPraHoB,
KOTOpbI€ YITOJHOMOYEHBI BECTU pacciaedoBaHUSI,
KOPPYILIMOHHBIE MPECTYIJICHUST JaJeKO He Bceraa
SIBJISIIOTCSI TJIaBHBIM TIPUOPUTETOM, YCTYIasi MECTO
PACKPBITHIO 00JIee TPOMKUX WM KPOBAaBbIX JE].

———  <KOPPYTLLS B APBUTPAXKE»: KOHOEPEHLLMSA PAA-CEA | HOBOCTU

Aptyp CapkucsH, ropuct Zabeyda & Partners,
Poccust, octaHOBUMIJICS Ha CIIOXKHOCTSIX IpPUBIICUE-
HUSI K OTBETCTBEHHOCTHM 3a B3ATKY. OH OTMETWII,
4yTO Je-(PakTo 3aJ0T 1 JOMAIIHUI apecT KaK Mepbl
MpeceuyeHnus He TMPUMEHSIOTCS, MCIIOIb3yeTCs 3a-
KJIIOYEHME IO/ CTPaxKy.

Baamumup MeabHukoB, maptHep Linklaters,
Poccus, ykaszai, yTo 0OBMHEHMSI B MOAKYIIe HaHO-
CAT Bpel 3asBUTENIO. OHU «pa3Ma3bIBalOT» XOPO-
Iyl IIpaBoBylo To3unuio. [lo cioBaM crimkepa,
Ha TIpaKTUKE CYAbM HEe 3HAIOT, KaK paccMaTpUBaTh
3asBJICHUS O KOPPYILIUKU. MEJIbHUKOB YIOMSIHYII
apoutpax B MKAC, KoTophlii poccuiickast CTopoHa
BBIMTPAJia Yy UTATbTHCKOM KoMITaHnU. MTanbstHCKas
KOMIIAHUSI BBICTYITHJIA TIPOTUB MCITOJHEHUS pelle-
HUsI, 3asIBUB, YTO POCCUMCKUI CYIbsl OBUI MOIKY-
miaeH. OgHaKo pe3yasTaT oKa3ajicsl MPOTUBOTIONOXK-
HBIM: B OTBET Ha TaKO€ IpolieccyaTbHOE 00pallieH1e
UTAJIbITHCKWI CyIbs HEMEIUIEHHO BBINMCAI OpIep
Ha WCITOJTHEHUE PEIIeHMUSI.

Cepreii  CBeTymIKMH, JIMpPEKTOp  IIPOEKTa
Transparent Deal, «Jlaboparopusi Kacnepckoro»,
Poccus, caenan akiieHT Ha aBTOMATU3alM U NI -
KATAIM3alliy Ipoleayp KomiutaeHea. Ilo ero cio-
BaM, 39% TipecTyIuIeHUI CBSI3aHbI ¢ MEHEIKMEHTOM
CpeIHero 3BeHa U PSHOBBEIM IepcoHanioM. Crimkep
OTMETUJI, UTO YCJIOBUS 3JCKTPOHHOTO pacciieoBa-
HUSI TOJIKHBI COOTBETCTBOBATh KaK 3aKOHY O 3aIlIUTE
MepPCOHAIBHBIX JAHHBIX, TaK U TPeOOBaHMSIM K OITe-
PaTUBHO-Pa3bICKHBIM MEPOTIPUSITHSIM.
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NMNOMNMPABKU K KOHCTUTYUUU P® B OTHOLLEHNA
TPETEVMCKOIO PA3SBUPATEJIbCTBA U UHbIX
AJIbTEPHATUBHbLIX CINMMOCOBOB PA3PELLEHUA CINTOPOB

3meHeHus B Koncrurynuto Poccun, aHoH-

CHUpPOBaHHbIE TPABUTEIBLCTBOM, BBI3BAIU

0OJIBIION TOTOK MPETOKEHUN OT CaMBbIX

pa3HbIX TEPCOH M COLUMAIbHBIX TPYIII.
XOTs TOHATHO, YTO B (pOpMe TOIMPaBOK B OCHOBHOM
3aKOH JIIOJW CTPEMSITCSI TOHECTU JO BJIACTU CBOIO
00JIb WU CYOBEKTUBHBIE MPOOJEMBbI, HEKOTOPHIE
M3 TaKUX MHUIIMATUB UMEIOT OJMO3HBIN Xapakrep,
a HEKOTOpbIe TMPOBO3IJAIIAIOTCS JIUIIb JJISI CaMO-
peKJIaMbl UX aBTOPOB. TeM He MeHee 3Ty HEHaI0JITO
OTKPBIBIIYIOCS BO3MOXXHOCTh MOXKHO 1 HY>KHO MC-
MOJIb30BaTh ISl TIPUBJACYCHUS BHUMAHUS BJIACTU
K OOBEKTMBHO CYIIECTBYIOIIUM CJIOXHBIM CHUTya-
uusiM. He MckimtoueHe — COCTOSIHUE TPETEMCKOro
pasbupaTtenbcTBa B Poccun, nucKpeIuTUPOBAHHOTO
U TI0 CYTM pa3pyllIeHHOIO TaK Ha3bIBaeMOll apOM-
TpaxkHOU peOopMOIii.

B TekymieM  001IeCTBEHHO-MOJIUTUYECKOM
KOHTEKCTe OBbLIO Obl CTpaHHO, eciu Obl mpodec-
CHOHAJIbHBIC IOPUCTBI HE TMOMBITAIUCH MPUMEHUTD
JAHHBI 3aKOHOTBOPYECKWIT MeXaHU3M ISl Tpe-
ofoJieHUsI cTarHauuu B Halleir cdepe. Pabouas
rpyIia crenuaiucToB moa aruaoii PAA paspabo-
Taja TOJIOKEHWEe OCHOBHOTO 3aKOHA, MPU3BAHHOE
KaK MUHMMYM YIIPOUMUTh CTATyC TPETEHCKOro pas-
OupaTesIbCTBa KaK rapaHTUPOBAHHOTO MPABOM CIIO-
coba pa3pelieHus CIIopoB.

IMpencraBasieTcs, 4TO €CaW JaHHbBIE MOMPABKU
BoayT B KOHCTUTYLIMIO, TO OT 3TOTO BHIMTPAIOT BCE
0e3 UCKITI0YeHHUST JOOPOCOBECTHBIE YYACTHUKU ce-
pHI TpeTeiickoro pa3oupatensbcTBa B Poccuu.

ITpoeKT cCOOTBETCTBYIOIIETO 3aKOHA U 000CHO-
BaHMeE MOMPABOK ObUIM HaMpaBJIeHBI TIpeceaaTes o
komuteta locymapctBeHHOI [Iymbl 1O Trocymap-
CTBEHHOMY CTPOMTEJbCTBY U 3aKOHOAATENLCTBY 1.
B. KpalleHUHHUKOBY 3a MOJIMUCHIO PYKOBOISIIIUX
qul, PAA — npeacenatenis mpaBieHUs ApOUTpaxk-
HOI Accolyanuu, 3KC-3aMeCTUTENIsT TpeaceaaTeIs
MmexayHapoaHoro cyga ICC, mapTHepa TMpakKTUKU
MexXayHaponHbix cropoB Baker McKenzie B. B.
XBajies U TeHepaJlbHOro AupeKTopa ApOUTpaKHOM
Accolaliuy, mnapTHepa OpUIAYEcKOl (QupMbl
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Mansors, HEOITHOKpPAaTHO MPEACTaBISBIIETO POC-
CUICKME CTOPOHBI B ApOUTPaKHOM MHCTUTYTE Top-
rosoii nanartel I. Ctokronsma (SCC), JIoHmOHCKOM
MexayHapoaHoM apoutpaxkHoM cyne (LCIA) u apy-
TUX apOUTpaxkHbIX 1ieHTpax, P. O. 3pIkoBa.

B cocTaB rpymnmnbl pa3paboTYNMKOB JOKYMEHTOB
BOIILIH:

Henuc bexkep, KOHCYJBTaHT,
opuandeckas pupma «AJIPY/I»

AHTOH MarnblieB, mapTHep,
ropuaudeckas ¢pupma Baker
McKenzie

Muxaun CaMOIiJIOB, COBETHUK,
topuaryeckas pupma Mansors

Bce ykazaHHBIE JOKYMEHTBHI OIYOJMKOBAHBI
B TaHHOM HoMepe Arbitration.ru. [Ipennaraem ynra-
TEJISIM 03HAKOMUTBCS C UX COJACPIKAHUEM.
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3AKOH POCCUVICKOM ®EIEPAIINU O ITIOITPABKE
K KOHCTUTYILIMU POCCUIICKOH ®EJEPAIINN
O TpeTeiicKOM pa30oupaTeIbCTBE M AJbTEPHATUBHBIX CMIOCO0AX pa3penieHus CIopoB

Cratpsa 1

Buectu B Koncrurynuio Poccuiickoit @enepaiiviu, MpuHATYIO BCeHAPOAHBIM TOJI0OcOBaHUEM 12 neka-
ops 1993 rona («Poccuiickas razera», 1993, 25 nekabpsi), ¢ yueToM MOMPaBOK, BHECEHHBIX 3aKoHaMU Poc-
cuiickoit @eaepanuu o nonpaBkax kK Koncrurynuu Poccuiickoit @enepannu ot 30 nekadbpst 2008 roga No
6-®K3, or 30 nexabps 2008 roga No 7-DK3, ot 5 pespains 2014 roga Ne 2-DK3, 1 U3J10KEHHYIO B peaak-
1 3akoHa Poccuiickoit denepanum o monpaske k Koncruryuun Poccuiickoit @enepaniyu ot 21 uioss

2014 roma Ne 11-®DK3 cienyronme n3MeHEHUS

1. craThio 118 JOTIOTHUTH YACThIO 4 CIETYIOIIETO COACPKAHMUS:

«4. B Poccuiickoit Penepalii MpU3HAETCS U TApaHTUPYETCS] BO3MOXKHOCTh Pa3peIlieHUs TPaxK-
JMAHCKO-TIPABOBBIX M MHBIX CIIOPOB ITOCPECTBOM TPETEHCKOTIO pa3oupaTesIbcTBA M MHBIX aJIbTEpHATUB-
HBIX CITOCOOO0B pa3pelieHus cropoB. CHopbl, He SBISIONIMECS TPaXkIaHCKO-TIPaBOBBIMU, MOTYT OBITh
nepenaHbl Ha pa3pelleHre TPETeMCKOro cyna B ciayvasx, MpeIyCMOTPEHHBIX (elepaTbHbIM 3aKOHOM.
KoHTpoib 32 ocylliecTBIEHNEM TPETEMCKOTO pa30upaTesIbCTBa OCYIIECTBIISIETCS] TOIBKO CYIOM B COOT-

BETCTBUM C (heepaTbHbIM 3aKOHOM».
Cratbs 2

Hacrosmuii 3akon Poccuiickoit ®enepaiuu o momnpaske K Koncrurynuu Poccuiickoit denepanviu
BCTYMAaeT B CHJTY CO JHS €ro o(HUIINaTIbHOTO OIyOJIMKOBAaHUS TTOC/e OJ00OPEHUST OpraHaMy 3aKOHOAATEb-
HOI1 BJIaCTH HEe MEHee YeM JBYX TpeTeil cyobekToB Poccuiickoit Meneparuu.

[Mpesunent Poccuiickoit @enepanu
B. B. Ilytun

Acconnanys y9acCTHUKOB T10 COICUCTBUIO B Pa3BUTHH
TPETENCKOTro pa3onpareaIbCcTBa
(ApbuTpaxHast Accoryarus)

115191,

JlyxoBckoii riep., a. 17, ctp. 12, atax 4

ConposodumesibHoe NUCbMO

TocynapctBeHnHas dyma
®enepanbHoro CodbpaHmst
Poccniickoit ®enepannu
103265, yin. OxorHsrii Psnm, 1. 1

IIpencenateno Komurera [ocymapcTBeHHOI
JyMBI TTO TOCYAAPCTBEHHOMY CTPOUTEBCTBY
1 3aKOHOIATEIIECTBY
103265, Ieopruesckuii miep., 1. 2
I1. B. KpaieHMHHUKOBY

Kac. nonpasox k Koncmumyuuu P®D ¢ omuowenuu mpemerickozo pazoupameabcmea
U UHBIX AAbIEPHAMUBHBIX CNOCO008 Pa3peuleHus Clopos

VBaxaewmbiii [TaBen Bragumuposuy!

B cBs3u ¢ aHoHcupoBaHHO# pedopmoii KoH-
crutyumn  Poccuiickoii Denepanuu Accoryaiius
YYaCTHUKOB IO COACHCTBUIO B Pa3BUTUM TPETE-
CKOTro pa30upareybCcTBa IpeiaraeT K paccMoTpe-
nuto B TocynapcteenHoit Jlyme Poccuiickoit @ene-
palvu MPoeKT 3aKOoHa o TonpaBke K KoHcTuTymm
Poccuiickoit ®enepaninu, HampaBJICHHBIM Ha 3a-
KpermieHue B craThe 118 KoHcTuTyumu craryca Tpe-

TEMCKOTro pa3doupaTeabCcTBa U MHBIX aJbTepHATUB-
HBIX CITOCOOOB pa3peIIeHus CTIOPOB.

BaxHOCTh BEBIHOCHMOTO Ha 00CYX/I€HHUE TTOJIO-
>K€HUS Mbl BUAMM B CJIEAYIOIIEM.

B yvactu 1 crateu 118 Konctutynun Poccuii-
ckoit Penepalliy yKasbIBaeTCsl, YTO IpaBOCYyIue
B Poccuiickoit denepaiiviu oCyiecTBIASETCS TOIbKO
cynoM. TeM He MeHee rocyTapCTBEHHOE MTPaBOCyIve
yXe TaBHO HE SIBJISIETCS €AMHCTBEHHBIM CITOCOOOM
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paspelleHus CIopoB, TpeTelicKoe pa3orupaTeIbCTBO
TakXke CIAYKUT 3(PHEeKTUBHBIM METOIOM paspelle-
HUSI OTHEIbHBIX BUIOB CIIOPOB.

Oco0y10 3HAUMMOCTb TPETEeNCKOro pasoupa-
TeabcTBa B Poccum HeomHoKpatHO oTMmedan Ilpe-
supeHT Poccuiickoii ®@eaeparuu B. B. Ilytun.
Tak, B Ilocnanuu xk @PeaepanbHoMmy CobOpaHUIO
Poccuiickoit @enepanuu B 2012 roxy B. B. [lytun
OTMETUJI cienylolee: «B yeiom Heobxo0umo nodeo-
mosums KOMNAEKC Mep N0 PAa3eUumuro mpemeickoeo
cydonpouzeodcmea 6 Poccuu, npuuem na kauecmesenno
Hoeom yposre». B Tlocmanum k ®enepanbHomMy Co-
opanuto Poccuiickoit Menepamnym B 2013 roxy [pe-
s3ugeHT Poccuiickoit denepaninm cHOBa 00paTUIICs
K BOMPOCY TpeTeiicKoro pazdoupareabctsa B Poccuu:
«Xomen 6b1 06pamums eHuUMaHUe eule Ha 00HY npobae-
MY — MeXaHu3Mbl paspelieHus X03siUCmeeHHbIX CHOPO8
no-npescHemy danseKu om AYHULUX MUPOBLIX NPAKMUK,
8 MOM HUCAE HAM HYICHO CePbe3HO NOBbICUMb A8MOPU-
mem mpemeticKux cy0og».

YuuteiBasi CTOJb IPUCTAJIbHOE BHUMAaHHUE
IMpesunenta Poccuiickoit Mepepannm K mpoodJie-
M€ TPETelCKOro pa3doupaTesibCTBa, Mbl IOJIaraeMm,
YTO ceifuac, Korma IMpOBOAUTCS MacluTaOHas pe-
dopma Koncruryumu Poccuiickoit ®Denepanun,
HEOO0XOIMMO BEPHYTHCS K 3TOM MpobJeMe U Ha HO-
BOM, KOHCTUTYLIMOHHOM YPOBHE 3aKPEMUTh CTaTyC
TPETEIICKOTO pa3OMpaTebcTBA U WHBIX aJbTepHa-
THUBHBIX CITOCOOOB pa3pelieHMs CITOPOB.

APBUTPAXKHAR
y ACCOLVALMA

Derepaih
Posauiicrs AL IO

Oxomust

o
2001 s mpemeiERO
14 pespa™® Koncmumyui PO lmuol::' et 0pos
Lonpasok K i L
Kacamet®® "0 e anmep!
pemss
pEinES xaes Thape! Buamposntt 1 deepuIL,
Vo s Koncriyn Pocct KR BEE
pebopyol = i
 anoi ot prAor 5 promrrnn TpETEREKOr e exepanit
B esit 1 10 COIEHCTBIO it Tiywe Pocauickolt
et YT T cupaperseniot AVYE U0 sevoil Genepaitly
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IIpaBo Ha paspelreHue criopa B apOUTpaxe
WY MHBIMU aJITePHATUBHBIMU CIIOCO0AMU CJICIyeT
n3yvactu 2 ctathk 45 Koncrutyuum Poccuiickoit De-
Jiepaluu, B COOTBETCTBUM C KOTOPOI KaXKIbIil BITpaBe
3alMINATh CBOM MpaBa W CBOOOIBI BCEMU CITOCO0a-
MM, HE 3alpelieHHBIMM 3aKOHOM. DTOMY BOIPOCY
obLT10 mocBsIieHo [ToctaHoBieHne KOHCTUTYITMOH-
Horo Cyna Poccuiickoit @enepaniiu ot 26 mast 2011
roga Ne 10-I1, B kotopom KoHcTutyunonHsnii Cyn
Poccuiickoii deaepaiiu OTMETUI, YTO TpETEiCcKOe
pa3doupaTebCTBO OTHOCUTCS K OAHOMY M3 OOIIEeNpU-
3HaHHBIX B COBPEMEHHOM ITPaBOBOM OOIIECTBE CMO-
cO0OB paspelleHus rPaKIaHCKO-TIPaBOBBIX CITOPOB,
MPOUCTEKAIOIINX U3 CBOOOIBI JOTOBOPA U OCHOBAaH-
HBIX Ha MOJIOKEHUSX yacTu 2 ctatbu 45 KoHcTUTy-
uuu Poccuiickoit @enepanuu.

B nocnenHee BpeMst BOIPOC KOHCTUTYLIMOHHOTO
cTaryca TPETeMCKOro pa3omparenbcTBa CTajl 0COOEH-
HO aKTyaJIbHBIM B CBs13U ¢ ipuHATHeM DenepaibHOro
3akoHa oT 29 mekadpst 2015 roma Ne 382-D3 «O6 ap-
ouTtpaxe (TpereiickoMm pasoupartenbcTse) B Poccuii-
ckoii Menepaliin» U BHECEHWEM B HETO MaCIITaOHBIX
MOITPABOK, B TOM YKCJIEe TIOCTASTHUX, MPUHSTHIX Dejie-
pasibHBIM 3aKOHOM OT 27 aekabps 2018 roma Ne 531-
®3, kotoprie Betymuwn B cuiny 29 mapra 2019 rona.
B pasButHe MojoXeHUWil yKazaHHOTO 3aKOHa TakskKe
on10 nipuHsTO [loctaHoBNeHUe [TneHyma BepxoBHO-
ro Cyna Poccuiickoit @enepamnuu ot 10 nekadpst 2019
rona Ne 53 «O BeimonHeHuu cynamu Poccuiickoit Me-
Jepauuy (PyHKIMI CONEHCTBUSI U KOHTPOJISI B OTHO-
IIEHUU TPETEHUCKOTro pa3orpareabcTBa, MEXXIyHAPOI-
HOTO KOMMEpYECKOro apouTpaxa», B KOTOPOM B TOM
Yycye TIOMYyYusIo TOJAKOBAaHME IPaBO CTOPOH TIpaxk-
JTAHCKO-TTPABOBOTO CIOpa Ha BLIOOP aIbTEPHATUBHBIX
CITOCOOOB pa3peleHus CITOPOB.

B cBs131 ¢ BbIllIeCKa3aHHBIM MBI ITOJIaraeM 1ie-
JIecOOOpa3HbIM U HEOOXOAUMBIM JOTIOJTHUTH CTaThIO
118 Konctutyum Poccuiickoit @enepalinii 4acThIo
4, B KOTOPOIi CIeAyeT 3aKPEeNUTh CAeAyIolee:

«4. B Poccuiickoii Pedepayuu npusnaemces u 2a-
PAaHmupyemcs. 803MONCHOCHb PA3PeUleHUs: eparicoan-
CKO-NPAaBo8bIX U UHbIX CNOPO8 NOCPedcmeom mpemeii-
CK020 pa3zbupamenvcmea U UHbIX AA1bMEPHAMUBHBIX
cnocoboe paspeuienus cnopog. Cnopol, He aéasuUe-
cs epadicOancKo-npagosuviMu, Mo2ym Oblmb nepeoarsl
Ha paspeulenue mpemeickozo cyoa 8 cay4asx, npeo-
ycMOmpeHHbIX  (hedepanvHbim  3aKOHOM. Konmpoab



3a ocyujecmenerHuem mpemeticko2o pazoupamenbcmaa
ocyulecmensiemcss moavKo cyo0oM 8 COOMEemcmeuu
¢ hedepanvHbiM 3aKOHOM».

O00cHOBaHUE MPETOXKEHHOTO TEKCTa MOMPaBKU:

1) «B Poccuiickoit Pedepayuu npusnaemcs u ea-
PAHMUPYEMCST 803MOICHOCMb PA3PEUeHUs 2PaNCOaH-
CKO-NPAB0BbLIX U UHBIX CNOPO8 NOCPedcmeom mpemeii-
CK020 pa3zbupamenvcmea U UHbIX AAbMEPHAMUBHbIX
€nocob086 paspeulerus Cnopos».

YKazaHHOE TOJIOXKEHWE HaIpsSIMYlo CleayeT
n3 yactu 2 ctatbu 45 KoHctutynmm Poccuiickoit
®enepann B TonkoBaHuM IloctaHoBinenuss KoH-
crutyunonHoro Cyma Poccuiickoit @epepaunm
ot 26 mast 2011 roma Ne 10-I1, koTopast rapaHTUpPYeT
MPaBoO KaXJI0ro 3alluliaTh CBOW MpaBa U CBOOOIBI
BCEMU CIOcO0aMu, He 3aMpeleHHBIMU 3aKOHOM.

2) «Cnopbl, He Aersrujuecs epanicoancKko-npa-
808bIMU, MO2YM OblMb nepedanvl HA paspeuleHue mpe-
meiickoeo cyda 6 cayuasax, npedycmMompeHHuix pede-
PANLHBIM 3AKOHOM».

ITo ob6mieMy mpaBuiy, CIOPHI, BBITEKAIOIIWE
U3 IPaXAaHCKO-TIPABOBBIX OTHOIIICHUI, MOTYT OBITh
MPEeIMETOM TPETEeMCKOro pa3doupaTeabCcTBa. ITO
MpsIMO BbITeKaeT U3 yactu 3 ctatbu 1 DenepanbHo-
ro 3akoHa ot 29 nekaopst 2015 roga Ne 382-D3 «O6
apouTpaxke (TpeTelickoM pa3dupaTenbcTBe) B Poc-
cuiickoii Menepanun», yactu 3 cratey 1 3akoHa PO
ot 7 mroist 1993 roga Ne 5338-1 «O MexKayHapOITHOM
KOMMEPUYECKOM apOUTpaxke», a TAaKKe HAIIO CBOE
oTpaxeHnue B myHkre 16 [Nocranosnenus I[lnenyma
BepxosHoro Cyna Poccuiickoit ®enepanuu ot 10
nexkabpst 2019 Ne 53.

OnHako HaMM TIpeJuIaraeTcsl Co3aaTh MPaBOBHIE
MPEANOChUIKY JIJISl paclupeHus cepbl TpeTelcKoro
pa3oupaTesbCTBa, 3aKPEIIeHUsS BO3MOXKHOCTH pa3-
pelIeHusT MHBIX CIIOPOB MOCPEICTBOM TPETEMCKOTO
pa3oupaTesbCTBa, €CJIM 3TO OYAET MPSIMO TIPEIYCMO-
TpeHo (eaepaabHbIM 3aKoHOM. K TakuM criopam,
HampuMep, OTHOCSITCS CITOPHI B TPO(eCcCUOHATBHOM
CIIOPTE U CITOPTE BBICHIUX JOCTHKEHHWIA COTJIACHO Ya-
cti 6 ctatbu 1 DenmepaabHOTO 3aKOHA OT 29 meKabpst
2015 roma Ne 382-®3 «O6 apburpaxke (TpeTeiicKoMm
pazouparenbeTBe) B Poccuiickoit Deaepann» v ria-
Be 5.1 DenepanbHoro 3akoHa ot 4 aekaopst 2007 rona
Ne 329-®D3 (B pen. ot 2 aBrycra 2019 roga) «O du-
3UYeCcKOil KyabType u criopTe B Poccuiickoit Dene-
pauuu». Takke K TaKMM CIIOpaM OTHOCSITCSI CITOPBI,

BhITeKalomne n3 PeaepaTbHOro 3aKOHA OT 5 ampe-
asg 2013 roga Ne 44-MD3 «O KOHTPAKTHOM CHUCTEMeE
B chepe 3aKyIoK TOBapoB, paboT, YCIIYT ISl oOecrie-
YEHMST TOCYJAPCTBEHHBIX Y MyHUIIATIAIBHBIX HYKII».
ComtacHo myHKTY 8 cTatbi 13 DenepalbHOTO 3aKOHA
ot 29 nexabps 2015 roga Ne 409-D3 takue Cropsbl
MOTYT OBITh TIEpeAaHbI B TPETEUCKUIA Cy/I TOJBKO CO
JTHSI BCTYIIJICHUS B CUITY (heiepaIbHOTO 3aKOHa, yCTa-
HaBJIMBAOIIETO TOPSIAOK OIpPEAeICHUST MOCTOSTHHO
JEHCTBYIONIETO apOUTPa)KHOTO YUPEKAECHUS, KOTO-
poe BITpaBe aAMUHUCTPUPOBATH TAKWE CTIOPHI.

3) «Konmpoaw 3a ocyujecmenenuem mpemeiicko-
20 pazbupamenvcmea ocyu,ecmansemcst moabko cyoom
6 coomeemcmeuu ¢ GedepanbHbiM 3aKOHOM».

YKkazaHHOEe TIOJOXKEHUE 3aKperisieT OCOObIi
CTaTyC Cy/la M0 KOHTPOJIO 3a JAESITEIbHOCTBIO Tpe-
Telickoro cyaa. ToabKoO Cyld B TPEIyCMOTPEHHBIX
(benepanbHBIM 3aKOHOM CJIy4asix BIIPaBE OCYIIECT-
BJISITH TIPOLIECCYaTbHBII KOHTPOJIb 3a JAESITeJbHO-
CTBIO TPETEUCKOTO Cyaa.

ITpuHSATHE TTONIPaBKU HEe TOTPeOyeT KaKUX-JT-
00 JOMOJHUTENBbHBIX (DMHAHCOBBIX 3aTPaT CO CTOPO-
HBI TOCYapCTRa.

Takum oOpa3zoMm, MOpemIoXeHHbIE MOMPaBKU
1Mo3BoJIAIT: (1) 3aKpenUTh KOHCTUTYLIMOHHBIN CTaTyC
TPETEeICKOTO pa3dMpaTeibcTBA U WHBIX aJbTepHa-
TUBHBIX CIIOCOOOB pa3pellleHus CIopoB; (2) 3ayo-
>KUTh OCHOBBI JIJISI paciliupeHust cepbl TPETeHCcKO-
ro pasoupatenbcTBa U (3) 3aKpeNnuTh IMOJOXEHUE
0 TOM, UTO KOHTPOJIb 3a I€SITCIIbHOCTBIO TPETEHCKO-
T'O Cy/ia OCYIIECTBIISIET TOJIBKO CYI.

B cBsi3u ¢ 0c000i1 3HAUUMOCTBIO TPETEHCKOTO
pasoupaTeabcTBa Ha Tepputopun Poccuu, 4to ObLIO
HEeoMHOKpaTHO oTMeueHo IIpesumentom Poccuii-
ckoit Deaepariuy, MbI MMOJaraeM, 4ToO YTBEPXKIC-
HUE cTaTyca TPETeCKOro pa3onpareabcTBa U MHBIX
aJbTePHATUBHBIX CIIOCOOOB pa3pelieHUs] CIOpPOB
Ha KOHCTUTYLIMOHHOM YpPOBHE IIOJHUMET pPOJIb
TpPEeTeiiCKOro pa3duparelbcTBa B Hallleil cTpaHe,
OJIaronpUSATHO OTpa3uTCca Ha BocnpusaTun Poccuu
Kak MecTa pacCMOTPEHHUSI CIIOPOB, TTOBBICUT YpO-
BeHb MHBECTMIIMOHHON MpuBJeKaTeJbHOCTH Poc-
CHM U CTaHET OCHOBOM IS JaJbHEUIINX 3aKOHOAA-
TEJbHBIX pehOpM.

B. B. Xsauneii, npedcedamenv npasrenus
P. O. 3viko08, eenepanvhuiii cekpemaps
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KYPC HA EAUHbBIE YHUOULIUPOBAHHDbIE
HOPMbI MPO®ECCUOHAJIbBHON
OTBETCTBEHHOCTUN: HOBAA BOJIHA

CmenaH CyamaHoe
paboyas 2pynna
ApbumpaxcHoli
Accoyuayuu (Poccus)
Nno MOHUMOpPUH2y
cobnodeHus
npogeccuoHanbHol
3MUKU adeoKamos
8 chepe
mpemelickozo
pasbupamesibcmea
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1992 rony fAH IMoaccoH mpemyioxXua co3aaTh eAMHbIe HOPMbI podeccro-

HaJILHOTO TOBEIEHUS B MEXIyHapoaHoM apoutpaxke!. C 3Toro MoMeHTa

C MEePUOANYHOCTBIO pa3 B HECKOIBKO JIET apOUTpaskHOE COOOIIECTBO BO3-

BpalllaeTcs K TeMe 3TUKH U TIpeJiaracT HOBbIE PEIICHUS IJIST PEryanpoBa-
HUS TTOBEJICHUS B apOUTpaxke.

[MocnenHsist Ha CETOMHSIIHUI IeHb IJ100aabHAasl MOMbITKA YPEryJupoBaTh BO-
Mpoc MpodecCoHAIBHOTO TOBEACHUS B apOUTpaxe Obuta mpearnpuHsaTa B 2015—
2016 romax. IlIBeiiiapckas apoutpaxknast accormarust (SCAI) coBMeCTHO ¢ BEIyIII-
MM MUPOBBIMU apOUTPAXKHBIMU IIECHTPAMM U aCCOLMAIIMSIMU TUTAHUPOBaJia Co3/aTh
BCEMMPHBII COBET I10 3TUKE B apouTpaxe. OMHAKO B CUJTYy pa3HbIX TPUYMH OH TaK
1 He ObUT CO3/IaH: BUAMMO, IJISI peau3aliuy 3TOI uier BpeMsl ellle He HaCTYITIIO.

Ha naHHbBIi1 MOMEHT MIPOOJIEMBbI, CBSI3aHHBIC C OTCYTCTBUEM €IMHOTO PEryJin-
poBaHus TpoGheCCUOHATLHOTO MOBEACHMS B apOUTpaXKe, OCTAINCh; COOTBETCTBEH-
HO, MPOAOJIKAIOTCS 00CYKACHUS U MOUCK JIYYIIIeTO PEIIEHUS TAKUX MPOOIeM.

Bo Bropoii nososuHe 2019 roga padouasi rpymma PAA 1o aTuke oTMeTHIa oue-
PENHOI POCT aKTyaJIbHOCTU TeMbl MPO(ECCUOHATBHON OTBETCTBEHHOCTU B MEXKITY-
HapoaHoM apoutpaxe. Hampumep, riaBHbii penaktop kypHaia CIArb Arbitration?
OTKPBLT aBI'YCTOBCKMIT HOMEP KOJIOHKOI 00 3THKeE B apOUTpaKe U MOCBITIII TPU CTa-
ThU U3 IIECTH 3Toi Teme. B To ke camoe Bpemst ObiBIIMIA nipe3uaeHT CIArb Tomac
XaJIkeT Ha TIEPBOM pa3BOpOTe JICTHET0 HoMepa XypHaiia Resolver’ otMeTw1, 4To Mup
apOMTpaxka HyXkIaeTcsl B OOIINX 00s13aTeIbHBIX 3TUYECKUX KaHOHAX.

ITox xonen mpounoro roga Kluwer Arbitration Blog onmybankoBaa cTaThbio
0 TIePEOCMBICICHUM 3TUKHW MPEACTAaBUTENICH CTOPOH B MEXIAYHApOIHOM apOUTpa-
xe*, B KoTopoii aBTop 13 CHHTaIypa BbIIBUTAET KOHIICTITYaIbHbIC TTPEITOKECHUS
M COOOIIIaeT YuTaTeJIsIM, YTO TeMa 3TUKU 00CyXIaaach Ha KoH(pepeHIMu ABCTpa-
JIMACKOM ropuandeckoit accouuaunu B utojie 2019 roga, a B KoMMeHTapusix Mariki
JlaMmepT MUIIIeT, YTO CTOUT YIIOMSIHYTh HelaBHee 00CYKIeHUE TeMbI TTpoheccro-
HaJIbHOI OTBETCTBEHHOCTH B ap6uTpaxe Ha Hblo-Mopkckoit ap6uTpaskHoil Hesle-
Jie B Hosiope 2019 rogaa.

Bo3MmoxxHO, HAac 0xKKMaaeT HOBasl TOTBITKA INT00AJIbHO YPEryJIMpPOBaTh BOMPOC
npodeccuoHalbHOTO MOBEACHUSI B apOUTpaxke. YBeHYaeTcs JM Takas IOIbITKA
YCIIeXOM, 3aBUCUT OT YYaCTHUKOB apOUTpaxkHOro coobuiectsa. Paboyas rpymnmna
OyneT cieauTh 32 HOBOCTSIMM. Jlaxke eciin Ha MeXIyHapOAHOM YPOBHE KOHIICTITY-
aJIbHBIX UIBMEHEHMI HE CIIyUMTCS, €CTh BCe IIaHChl HAa HOBOBBEACHMUS B 3TOM chepe
Ha OCHOBe caMoperyanpoBaHus B Poccun.vv

! Paulsson J. Standards of Conduct for Counsel in International Arbitration, American Review
of International Arbitration. 1992.

2URL: https://www.ciarb.org/resources/the-journal/.

JURL: https://www.ciarb.org/resources/the-resolver/.

*URL: http://arbitrationblog. kluwerarbitration.com/2019/12/12/rethinking-counsel-eth-
ics-in-international-arbitration/.
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MOCTAHOBJIEHUE MNIEHYMABC P® | AHAJTUTUKA

NMNMOCTAHOBJIEHUE NJIEHYMA )
BEPXOBHOIO CYAA P® NO TPETEMCKOMY
PASBUPATEJIbCTBY: 10 BAXXHbIX BbIBO1OB

[ nexabpst 2019 roga ITnenym BepxosHoro cyma P® mpuHsut mocra-
HoBiieHre Ne 53 «O BoimosHeHuu cymamu Poccuiickoit @enepanyu

(byHKI1IMIA CONEHCTBUS M KOHTPOJISI B OTHOIIIEHUU TPETEMCKOTo pa3om-
paTebCTBa, MEXKIYHAPOIHOTO KOMMEPUYECKOTo apouTpaxka» (naiee —
nocraHonneHue [nenyma). [IpuHrmMas Bo BHUMaHue To, yTo BepxoBHbIil Cyn nHOTIa
3aHMMAET JOCTaTOYHO MPOTUBOPEUUBYIO TTO3UIIUIO B OTHOILIEHU TPETEMCKOro pas-
OupaTenbCcTBa, MOCTaHOBIEeHKE [ 1eHyMa oKka3amoch ropaso Jydlle, YeM OXKUIAT0Ch.

Bripouem, mipu Beeii IpyskeTro0HOCTH ITocTaHOBIeHHs [1ieHyMa K TpeTeiickoMy pa3-
‘ A_ OUpATEILCTBY, KAUECTBEHHO CUTYALIMIO OHO BPSI JIM U3MEHUT, TTOCKOJILKY OCHOBHBIM
MPENSTCTBUEM [UIS €r0 Pa3BUTHS SIBISETCS aIMUHUCTPATUBHLINA Oapbhep B BUIE He-
Baadumup Xeaneii 00XOIMMOCTH TIOyYeHHUS TIpaBa Ha ocyiiectBiicHre GyHkumii [1JAY, BeImaBaeMo-
napmHep Baker ro MUHIOCTOM, TIPEOIOJIETh KOTOPLI B paMKax IPaBOBOIO IMOJ MOKa HE yaaloCh
McKenzie, Mocksa HM OTTHOMY POCCUICKOMY apOMTPaskHOMY YUpeXIeHUI0. B pe3yibraTe apOUTpaxkKHON

pedOpMBI PEIHOK TPETEIMCKOTO pa30dMpaTe/IbcTBa COKpaTHICs roduTH B 10 pas.

[Hena no eévioaue ucnosHUMeENbHO20
AUcma Ha npuHyoumesibHoe

ucnosiHeHUe peweHus ,[lena 06 ocnapueaHuu peweHuij
mpemelicKoz0 cyoa mpemeUlcKux cy0oe
4000 3947 300
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3221
3000 225
2000 150
1000 75
47
452 318 36
L] m .
0 ] . —
| nonyrogune 2016 roga | nonyrogme 2019 roga | nonyrogme 2016 roga | nonyrogne 2019 roga
M Paccvotperonen Ml TpeGosanus Il Pacovorperopen [ TpeGosanus

Tem He MeHee HUKE aBTOP MOIIbITAJICA CYMMUPOBAThb HauOoJiee MHTCPECHDBIC
TTOJIOKEHUA JaHHOTO ITOCTAHOBJICHNA.

1. CopneiicTBUE TpeTEHCKHM CydaM KaK Obl €CThb, TOJIbKO TPETEHCKHX CYIOB
KaK ObI HET...

[Tocranosnenue IneHyma eie pa3 HAMOMHWIIO, YTO TOCYAAPCTBEHHbBIE CYIbI
JOJIKHBI OKa3bIBaTh TPETCHCKUM CyllaM COJCHCTBHE B CBSI3U C HA3HAYEHUEM, OTBO-
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JTIOM WJIU MIPeKpalieHueM MOJTHOMOUYU I TPETEHCKOro
CyIbM, PaBHO KaK W C MOJYYEHHEM JOKa3aTeJIbCTB
U MMPUHSATHAEM 00eCTIEUUTETbHBIX MED.

OnHako B rtociepeopMeHHOM MPaKTUKE Tocy-
JTAapCTBEHHBIX CYJIOB HAIILTOCh aX NECSTh e, B KO-
TOPBIX CTOPOHBI MPOCUIN TOCYAAPCTBEHHbBIE CYJIbI
B COJEMCTBMM MpPU Ha3HAYEHUM apOUTPOB. 3a0aB-
HO, 4TO B TPeX Clydasix U3 AeCITU CTOPOHBI ITPOCU-
JIN HA3HAYUTh B Ka4eCTBE apOUTpa MPecaoByTOro A.
B. KpaBiosa, ObIBIIIETO Mpencenatenass ApOuTpax-
Horo Tpeteiickoro cynaa I. Mocksbl. I[IpaBaa, cyasl,
pa3o0paBIINCh B CUTYyalldM, OTKA3bIBaJd B TaKOM
Ha3HAYCHUM, TTOCKOJbKY JTaHHBIA TPETEUCKUIA Cy
HE TTOJYYUJI pa3pelleHns MpaBa Ha OCYILECTBICHUE
ynkumit [TJAY, a moToMy He MOXXET aiMUHUCTPU-
pOBaTh CITOPHI. A ellle B MATH Iej1ax apOUTphl ObLIN
Ha3Ha4YeHBI MO Je1aM, HaXOAUBIIIMMCSI B TPOU3BOJI-
ctBe I[lepBoro apOWTPaXHOTO TPETEHUCKOIo Cyna.
IIpaBna, Bce 3TH pelleHUs] ObUIM BbIHECEHBI A0 |
Hos10ps1 2017 roaa, To eCTh 10 UCTEYEHUS CPOKa, MO~
cJie KOTOPOTO TpeTeiCcKUe Cyabl, HE MOJyYUBIINE
pa3pelieHue IMpaBa Ha OCYIIECTBJIEHWE (DYHKIIUIA
ITIAY, He MorIM aAMUHUCTPUPOBATH CITOPHIL. B of-
HOM M3 IBYX OCTaBIIMXCS AeJI B Ha3HAYEHUU apOu-
Tpa ObU10 oTKazaHo (ITocTossHHO neicTBYIOIIMIA
Ttpeteiickuii cyn nipu OOO <«Anpem TpeinuHr»),
a BO BTOPOM — TpeTelcKoe pellieHue ObLIO OTMe-
HEHO B CBS3M ¢ apPUIMpoBaHHOCTHIO apOUTPOB CO
CTOPOHOM crIopa.

Taxxe MpakKTUYECKM OTCYTCTBYET CTaTUCTHKA
JIeJT, B KOTOPBIX CTOPOHBI MBITATUCH MOJTYIUTH C T0-
MOIIIbIO TOCYIapCTBEHHBIX CYIOB JI0Ka3aTeIbCTBa
JIJISI UICTIOIb30BaHMS X B TPETEHCKOM pa3oupaTeib-
ctBe. B Tex AByx ciydasix, KOrjma cocTaBbl apOUTpa-
Ka, JeicTByomme no PermameHTy ApOUTpaxkKHOIO
rientpa ripu PCIIII, o6paianuce 3a OT00OHBIM CO-
JIEVICTBUEM B TOCYIAapCTBEHHBIN CYJT, B TAKOM COIE -
CTBUU OBUIO OTKAa3aHO '.

B ob61em, coaelicTBue Kak Obl €CTh, TOJIBKO Ca-
MUX TPETEHCKNX CYIOB HET.

2. KueBckoe coramenne He pacnpocTpaHseTcs
Ha TpeTeiicKue Cy/Ibl

CornanieHue o MOpsIIKe pa3peleHus] CIopoB,
CBSI3aHHBIX C OCYILECTBICHUEM XO3SIHCTBEHHOM Je-
SITeJIbHOCTH, TtoanuvcanHoe 20 Mapta 1992 roma B .
Kuese (nanee — KueBckoe cornaiieHue), mpu3BaHO
OBLIO 3aITOJIHUTh BaKYyM, BO3HUKIIWIA B CBSI3M C pac-
nagoMm CCCP B 1991 roay. B cBs13u ¢ 3TUM MosiBUIach
HEOOXOAMMOCTh CO3JaHMSl TPABOBOTO MEXaHM3Ma
10 ONpEeICHUIO HajuIeXKalllel I0pUCIUKIIMU B CBSI-
31 co cnopaMu B pamkax CHI, a Takxke UCTTOTHEHUIO
BBIHECEHHBIX PEIIeHUI roCcy1apCTBEHHBIX Cy10B. Ta-
K1M o0pa3omM, KreBckoe cornaiieHre uMeno B Kaue-
CTBE OCHOBHOI 1IeJIM PETYJIMPOBAHKME TTPOU3BOICTBA
MMEHHO B TroCydapCTBEHHBIX CyldaX, a He B TpeTeii-
ckux. OmHaKoO, TOCKOJIbKY 00bIIMHCTBO cTpaH CHI
B TO BpeMsl He sBIsUIUCh yyacTHUKamu Huto-Mopk-
ckoii koHBeH1IUM (KpoMme Poccuu, benapycu u Ykpa-
uHbl), KueBckoe cornaiieHue pacrnpocTpaHsIoCh
TakXe M Ha pellleHus TpeTeiickux cymoB. [locie ca-
MOCTOSITEJTbHOTO ~ TIPUCOCAMHEHUST  OOJIBIIMHCTBA
ctpan CHT k Hplo-MopKcKoit KOHBEHLIMM HaInuKe
JIBOMHOTO pexxuMa ucrojHenus (mo Kuesckomy co-
rnameHuo 1 o Heto-Mopkckoit KoHBeH1IMM) Hava-
JIO cOo3MaBaTh MPOOJIeMbl Ha MMPAKTUKE.

Bo wu3bexaHue momoOHBIX Koyu3uii Beic-
it apouTpaxubiii cyn Poccuiickoit Meaepaunm
eme B 1996 romy pasesicHu, 4yTo KneBckoe corma-
IIEeHUE He TPUMEHSIeTCS K PeIIeHUSIM TPETeHCKUX
CYIOB?, OAHAKO CYyAbl MPOJOKAIM Ha HEro CChI-
natecs’’. B nexabpe 2018 roma BepxoBHrbiii Cyn PO
B O030pe MpakTUKU* ellle pa3 yKasaj, 4yTo IMOJIOoXKe-
Husa KueBckoro cornaiieHus] TPUMEHUMbI TOJBKO
K BOIIPOCAM B3aMMHOTO TIPU3HAHUS U TIPUBEICHUS
B UCTIOJIHEHUE PEIICHUI CYIOB MHOCTPAHHBIX TO-

! Onpedenenus Apbumpaxicroeo cyda e. Mockewt om 25 okmsabps 2018 eoda no deay Ne A40-221117/18-68-1727 u om 13

cenmsabps 2018 eooa no deny Ne A40-183144/18-83-998.
2 [Tucvmo BAC PD om 1 mapma 1996 coda Ne OM-37.

3 Onpedenenue CydebHoii Koareeuu no 3KkoHomuueckum cnopam Bepxoenoeo cyda P® om 22 okmsabps 2015 eooa No 310-
DC15-4266 no deay Ne A36-5174/2013; nocmanosnenue Apoumpasicnozo cyda 3anadno-Cubupckoeo okpyea om 6 oKkmsaops
2017 eoda Ne @04-3867/2017 no deay Ne A03-3509/2017, nocmanogaenue Apbumpaicrnoeo cyoa Mockosckoeo okpyea
om 16 mapma 2018 coda Ne ©05-2232/2018 no deay Ne A40-204190/17.

*00630p npakmuku paccmomperust cyoamu 0en, Cés3aHHbIX C 8bINOAHEHUEM (DYHKYUL COOCUCMBUSs U KOHMPOAsL @ OMHOWEHUU mpe-
melicKux cyooe u mMexcoyHapooHbix Kommepueckux apoumpaniceii (yme. Ipesuduymom Bepxosroeo cyoa PD 26 dexabps 2018 eoda).
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CyJdapcTB, a He TpeTeickux cynoB. Tem He MeHee
U MocJie JaHHOTO Pa3bsICHEHUS CYAbl MPOAOTIKAIN
B JieJlaX O MPU3HAHUM U PUBEACHUU B UCTIOJIHEHUE
MHOCTPAHHBIX apOUTPaKHBIX PEIICHUM CChIIATHCS
Ha KueBckoe cornaiiieHue, B TOM YKcie MPUMEHU-
TeJbHO K BOIIpOCaM HampaBIeHUs YBEIOMICHMIA’.

J1s1 UCKITIOUEHUST TIOJ0OHON MPaKTUKUA B HO-
BOM TTOCTaHOBJeHUU [IneHymMa HUXECTOSIIUM Cy-
JlaM ellle pa3 pa3bscHseTCs®, 4To nojoxeHus Ku-
€BCKOIro coramieHuss M MUHCKOM KOHBEHIIUH’
HE PeTyJMPYIOT BOMPOCHI MPU3HAHUS U TTPUBEICHUS
B MCMOJHEHNE MHOCTPAHHBIX apOUTPAKHBIX Pellie-
Huii. ByneM HafesaTbes, 4TO Ha 3TOT pa3 CyAbl BHEM-
JIIOT BBICIIIEH CyeOHOM MHCTAHIIMU: KaK TOBOPUTCS,
MOBTOPEHbE — MATh YUCHbDSI.

3. Ilopsaaok HampaBjieHUs YBeIOMJIEHMid, ycTa-
HOBJICHHDII /1151 pa3penieHus JeJl B rocyapCTBeHHbIX
CyIax, He pacnpoOCTPaHSAETCS HA TPeTeicKue Cyabl

AHaOrMYHBIM 00pa3oM MmoctaHoBeHue [1e-
HyMa ellle pa3 pa3bsiCHUIO OUYEBUAHOE®: «...B CUIY
JUCITO3UTUBHOCTU TPETEMCKOTO pa3duparesbCcTBa
CTOPOHBI BIIPAaBE YCTAHOBUTH JIO0O0I TOPSIOK MO-
JIydeHUs MUCbMEHHBIX COOOIIEHUN WM COOJIIO-
JaTh TOT MOPSAOK, KOTOPBIM YCTAHOBJIECH B Ipa-
BUJIaX MOCTOSIHHO JIEMCTBYIOIIETO apOUTPaXkKHOTO
YUpEXACHUS, O TPUMEHEHUU KOTOPOTO CTOPOHBI
JIOTOBOPUJIUCH».

4. MecTo apouTpaka He TO XKe CaMoe, YTO MeCTO
HAXOXKIEHHS apOMTPAXKHOIO YUpPeKIeHHUS MM MECTO
NPOBEIECHHUS CYIIAHNS

S [ |OCTAHOBJ/IEHUVE M/IEHYMABC P® | AHAJTUTUKA

IMockonbKy B Te4eHUE AOJTOTO BpeMEHU €I1H-
CTBEHHBIM ITpUMepPOM TpeTelickoro cyna 6611 MKAC
npu TTIIT P®, cynbu monyyanu cBeACHUS O TpeTei-
CKOM pa30upaTebCcTBe MCXOMsl U3 Tpaauiuii QyHK-
nmoHupoBaHuss MKAC. DTu Tpaguiuy BKIIOYAId
B ce0s1 MpOBeIcHUE CYIIAHUI IT0 MECTY HAXOXKICHUST
MKAC, B pe3yabraTte 4ero MecTo apouTpaxa, MecTo
HaAXOXIEHUST apOUTPaXKHON WMHCTUTYLIMM U MECTO
MPOBENEHMS CYIIAHWM BCEraa COBIaaIu.

[MosToMmy, KOrIa CyIbM CTAJKUBAINUCH C TaKOM
«KPaMoJIoii», KaK MPOBeICHUE CJyIIaHUs BHE MecTa
apOuTpaxa WIM MecTa HaxOXIEeHUsT apOUTPasKHOTO
YUpeXIeHUsI, OHM pacCMaTpUBaJIl 3TO KaK Hapyllle-
HUe apOUTPaKHOIO COTJIallleHUS.

Hanpumep, B 2001 romy rocyaapcTBeHHbIE
CyAbl OTKA3aJdu B MPU3HAHUU U MPUBEACHUU B UC-
noyiHeHue apoutpaxkHoro pemeHus SCC, ycMoTpeB
HapyllleHe COTJIaCOBAaHHOI CTOpOHAMU apOUTpaK-
HOI1 TIpolIeIyphl B TOM, UTO apOMTPHI POBEIU CITy-
manue B CTOKrojibMe, XOTS MECTOM apOuTpaxa
Obuta MockBa’. B M3BeCTHOM «JieJieé CMHTaITypCKOTO
apOuTpaxa» Cy/lbl YCTAHOBUJIM, YTO 3aceaHNe POC-
CUICKO-CUHTaypCcKOro apouTpaxa 1o paccMoTpe-
HUIO CIOpa COCTOSIIOCh B MOCKBE 1 pellICHUE TOXE
(hakTUecku ObUIO MoamucaHo B MoOcCKBe, U cle-
JJaTd BBIBOJ, YTO TOJKEH TPUMEHSTHCS MOPSIOK
MpUBENCHUS B UCIIOJHEHUE pelleHUi apOuTpaxa
¢ MecToM apoutpaxka B PD, a He TOpsIOK npuBe-
JEHUST B UCMOJHEHNE MHOCTPAHHBIX apOUTPaKHBIX
perreHuii ',

B cBs131 ¢ 3TUM, YTOOBI M30€XKaTh JAJTbHENUIITNX
Helopa3yMeHUil 1o JaHHOMY BOIMpOCY, B ITOCTa-

3 [locmanogaenue Apoumpancnoeo cyoa Mockosckoeo okpyea om 18 nosaops 2019 eoda Ne @05-19912/2019 no odeny
Ne A40-90601/2019.

¢ [Ipasomeprocms no006H020 MoaK08anus npamoii Hopmol Kuesckoeo coenauienus vizvieaem comuenus. boaee xoppexmuo
6b110 6ot cocnamuca Ha n. 1 cm. VII Hoio- Hopkckoii KongeHyuu, 8 Komopoii yKkasvléaemcst, 4mo noaoviceHus OaHHO KOHBEH-
yuu He 3ampazuearom 0elicmgumenbHOCMU UHbIX MHO2OCHOPOHHUX UAU 08YCIMOPOHHUX CO2AAUICHULI 8 OMHOWEHUU NPUSHAHUS
U npueedeHusl 8 UCNOAHEHUe apOUmMpPAdCHbIX peuleHull. Ima dce cmamosi 20860pUM 0 MOM, YMO, HECMOMPS HA NOAOICEHUS!
Hoio-HopKckoii KoHeenyui, cmopona enpage 80cnoab308amucs AH00bIM apOUmMpaiCcHbiM peueHuem 8 Mmom nopsaoke U 6 mex
npedenax, Komopsle 0ONyCKalOmcs 3aKOHOM UAU MeNCOYHAPOOHbIMU 002080PAMU CIMPAHbL, 20e UCNPAaulueaemcs: NPU3HaHue
U npusedenue 8 UCNOAHEHUe MaK020 apoumpanicHoeo peutenus. B cuny amoeo 6 mupe ycmosaace npakmuxa, coenacho Komopot
npU HAAUMUU HECKOABKUX MeNCOYHAPOOHbIX 002060p08, NPedyCMampusalowux UcnoaHeHue UHOCMPAaHHbIX apOUMpadcHbix pe-
wenuil, npuopumem 00A4ceH UmMems 002080p, YCMAHABAUBAIOWUI HauboNee 6Aa2onpusmHble YCA08uUs 045 0elicmaumenbHoCmu
apoumpasicHo20 coenauieHus AUb0 NPU3HAKHUS U NPUBEOeHUsl 8 UCNOAHEHUe UHOCIPAHHBIX APOUMPANCHBIX PelueHULl.

7 KoneeHuyuist 0 npagosoti NOMOUU U NPAaBosbIX OMHOUWEHUSIX O SPANCOAHCKUM, CeMEUHbIM U Ye0n06HbIM denam om 22 aneaps 1993 coda.
8 [Iynkm 48 nocmanoenenus [lnenyma.

?Cm. onpedenenue Bepxosnoeo cyda PO om 9 nosops 2001 eoda Ne 5-101-142.

10Cm. nocmanoenenue Apoumpaxcroco cyoa Mockosckoeo okpyea no deay Ne A40-219464/16 om 19 uroas 2017 eooa.
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HoBjieHuu [IneHyma ykazaHo: «MecTto apOuTpaxka
MOXET HE€ COBMNaJaTh C MECTOM HaXOXIECHUS ap-
OUTPaKHOTO YYPEeXIEeHUS, MO MpaBUIaM KOTOPOTO
MPOM3BOIUTCS TPETEHUCKOE pa30upaTesIbCTBO, a TaK-
K€ C MECTOM TTPOBENEHUS CIYIIAHUS IO JETY».

5. AJbTepHATHBHBIE M JUCHAPUTETHBIE apoOM-
TpazKHbie OrOBOPKH

Heno Sony Ericsson Hamenago MHOro imyma''.
HanomH1io, B 3TOM Aejie apOUTpaxkKHbIC CYAbl MpU-
3HAJIU HEIEMCTBUTEILHOI OTOBOPKY O MOPSIIKE pa3-
pelleHusT CIOpPOB, MOCKOJbKY OHa IpeaoCTaBsia
TOJBKO OJHOUW CTOpOHE IpaBoO BhIOOpa OOpallleHUs
00 B rocyaapcTBeHHbIl cya, 1160 B ICC. B TakoM
BUJE OHa SBJISUIACh HE TOJIbKO aJlbTepHATUBHOM,
HO W IUCHApUTETHON, 4YTO, IO MHEHUIO CYIOB, Ha-
pylIaJio TpoliecCyalbHOE PaBEHCTBO CTOpoH. Pe-
1eHrue Briciiero apOMTpakHOTO CyAa MO TaHHOMY
nery'? oCTaBUIIO MHOTO BOITPOCOB, ITOCKOJIBKY U3 €T
TeKCTa ObLIO HESICHO, SIBJISIETCS] HeleCTBUTEIbHOM
BCSI OrOBOpKa JIMOO TOJBKO Ta €€ 4acThb, KOTopas
MpeaoCcTaBisiia JOMOJHUTEIbHBIE MPOIIECCyaTbHbBIE
MpaBa OJTHOW CTOPOHE MO CPaBHEHMUIO C IPYTOA.

TlonoOHast HESICHOCTh CUJIBHO B3BOJIHOBajA
apOMTpaKHOE COOOIIECTBO, MOCKOJbKY aJlbTepHA-
TUBHBIC OUCIAPUTETHbICE apOUTpPaKHbIE OTOBOPKU
JIOCTAaTOYHO YacTO WCIOJb3YIOTCSI aHTJIUNACKUMU
0aHKaMHU: MO HUM OaHK MMeEeT IpaBO MO CBOEMY
BBIOOPY oOpaTuTthes 1nbo B apoutpax LCIA, mubdo
B rOCyJapCTBEHHBIN Cyl, B TO BpeMsl KaK 3aeMILUK
MoxeT obOpatutbcsi Tonbko B LCIA. Tlpu atom
M0 aHIIMIICKOMY TIpaBy TaKasl OroBOpKa SIBJISIETCS
JNEeWCTBUTEJILHON U UCTTOTHUMOA.

Yrobbl wM30exaTh AadbHEWIIUX COMHEHMMA
Ha 3TOT CYeT, B MocTaHOBJIeHNM [I1eHyMa yKa3aHo:
«Coenawenue o paspeuwieHuu cnopog, 3aKpenasroujee
makoe npago 8bloOpa MoabKo 3a 00HOL CIMOPOHOLL 00-
2oeopa (ducnapumemmuoe coerauierue), 1619emcs He-

delicmeumenvHbviM 8 Yacmu AULeHUs OpYy2e0il CIOPOHbL
B803MOJICHOCIU 8blOOPA MexX dce cnocobo8 paspeuleHus
cnopa. B smom cayuae kaicoas u3z cmopoH 002080pa
obaadaem npagom 80CN0Ab308AMbCS NH0OBIM CNOCOOOM
paspeuienus cnopa u3 mex, Komopwle npedycmompeHul
8 3aKAHOUEHHOM CIMOPOHAMU AAbMEePHAMUBHOM COeAA-
weHuu»"3.

6. Heo0xxasioBaHHMe pellieHHs COCTaBa apoUTpa-
K2 0 HAIMYMHM KOMIIETEHIMH B TOCYAAPCTBEHHBII CY/I
He MPensATCTBYET 3asBJIATh BO3PAXKeHUsI POTHUB I0PUC-
JUKIAHA HA CTAJJMHA PACCMOTPEHHS 3asBJIeHUs 00 OTMe-
He peleHusl TPeTeiiCKoro cylaa WM Npu pa3penieHnH
BOIPOCA O €ro UCTOJTHEHU!

B cBs13M ¢ TeM 4TO 3aKOHOAATEJILCTBO OO ap-
OuTpake MPEJOCTABISIIO BO3MOXKHOCTH OTAEIBHO
OCIIapvBaTh TMOJOXMUTEJIbHOE pEIIeHUe COocTaBa
apOuTpaxka 0 HaJIVMYMU IOPUCAUKIIMU U TIPU 3TOM
YCTAHABJIMBAJIO CPOK IS TAKOTO OO0XalloBaHUs ',
BO3HMKAJI BOITPOC: a 00s13aHa JI OblIa CTOpOHA, He-
corjiacHasi ¢ TaKuM pelIeHreM, 00paTUThCS B TOCY-
JApCTBEHHBIN CyI ¢ 3asiBJIcHUEeM 00 ocrapuBaHUU,
00 OHA MOTJIa TOCje BbIHECEHUsT apOUTPaXkKHOTO
pelIeHus 1o CYIIECTBY OOpaTUThCS C 3asBICHUEM
00 orMeHe (IMOO Bo3paxkaThb MPOTHUB MCHOIHEHUS
TAaKOro pellIeHus ), CChIIAsCh Ha OTCYTCTBUE IOpUC-
JUKLUN?

JlomoHUTEeIbHAS CIOXKHOCTh BO3ZHUKAJIA B CBSI-
31 C TeM, YTO CTOpPOHA, OOpaTUBIIASICSI B TOCyIap-
CTBEHHBIH Cy/I ¢ 3asiBJICHUEM 00 OTMEHE OTEIbHOTO
pelieHusT TPEeTeCKOro cya 0 HaTuIuyu KOMIIETeH-
1IUU, TI0 CYTH ObLIa JIIIeHAa BO3MOXKHOCTU OOXKa-
JIOBaTh pelieHue cyaa MepBOil MHCTAHIIMU B CBSI3U
¢ ipsimoit Hopmoii B AITK P®' u, Takum o6paszom,
ObLIa CBSI3aHa MPEIOAUIIMEN pelIeHUs cyaa TepBoit
WHCTAHIIUU.

[Mocranosnenue  IlieHyma  pa3bsICHUIIO,
4yTO oOpalleHue B CyJ C 3asBJIcHUEM 00 OTMEHE OT-

" Xeaneii B. B., Baprowuna U. B. 3axonodamenbcmeo u npakmuka mexcoyHapoono2o apoumpaxca é Poccuiickoit Pedepayuu
// Excecoonuk o mexcdynapoonom apoumpasice komnanuu Baker McKenzie 3a 2012—2013 2o0w1. JurisNet. C. 370—373.
2 [locmanosaenue Boicuieeo apoumpasicroeo cyoa PO om 19 urons 2012 eoda no deay Ne 1831/12.

B [Tynkm 24 nocmanoeénenus Ilhenyma.

“Cm. em. 16 3axona P® om 7 urons 1993 coda No 5338-1 «O mencoynapoonom kKommepueckom apoumpaxce»; cm. 16
Dedepanvioeo 3axona om 29 dexabps 2015 ecoda Ne 382-D3 «06 apbumpasce (mpemeiickom paszoupamenscmee)
6 Poccuiickoii @edepayuu»; cm. 235 AIIK PD. Coeaacho yKazanHwim ebluie NOA0NCCHUIM 6 PeOaKuuu, oeicmeayioujeli Ha
MOoMeHm nyoaukayuu, 0aHHblil cpok cocmagasem I mecsay co OHs nOAYYeHUS Y8eOOMACHUS 0 NOCIMAHOBACHUU.

B [Iynkm 5 em. 235 AIIK P® (6 peo. 1 cenmsabdps 2016 cooa).
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JIEJTbHOTO TTOCTAHOBJICHUS O HAJIMIUU Y TPETEiCKO-
ro cyla KOMIIETECHIIUM SIBJISIETCSI IIPAaBOM, a He 00sI-
3aHHOCTBIO CTOPOHBI U «CHIOPOHA, He 00pamueuiascs
8 cyo c 3aseaeHueM 006 ommeHe 0moeabHO20 NOCMAa-
HOGACHUS O HAAUMUU Yy Mpemeickoeo cyda Komne-
MeHuul, He AUUAemCcs NPasd 3Aas645Mmb GblOGUHYNbLE
panee 6 xode mpemelicko2o pazoupamenvcmeda 603-
PAdICeHUs. NPOMUE KOMNEeMeHUUlU mpemelckozo cyoa
8 PAMKaX Npou3eo0cmea 00 omMeHe peuleHus mpe-
melicK020 ¢cyoa uau 0 8bloaue UCNOAHUMEAbHO20 AUCA
Ha €20 npuHyOUmenbHoe UCnoAHeHUe» ',

7. ObecneuynTe/IbHbIE MEPBI B MOIIEPKKY Tpe-
TeliCKOro pa3ouparebCcTBa

XOTsI aBTOPHI apOUTPaKHON peOPMBI JTIOOST
CChIJIaThCS Ha TO, YTO POCCUICKOE 3aKOHOAATENb-
CTBO TIPUMBEIECHO B COOTBETCTBUE C W3MEHEHUSI-
MM K TumoBomy 3akony FOHCUTPAJI 2006 rona,
OHM, KOHEYHO, JIyKaBsAT. OCHOBHbIE W3MEHEHMUS
B TumoBoit 3akon KOHCHUTPAJI 2006 roma kaca-
JIUCh TIPUHYAMTEIbHOTO UCIIOJHEHUs Tocyaap-
CTBEHHBIMM CyIaMU PEIICHUI TPeTEeMCKMX CYI0B
00 00ecIeunTeIbHBIX Mepax (KaK 3TO OCYIIECTBIIS-
€TCS B OTHOIIEHWM OKOHYATEIbHBIX apOMTPasKHBIX
pellleHnit), a TaKKe YCTHOU (hopMBbI apOUTPakKHOTO
COIJIAIICHMUSI.

Poccuiickoe 3aKOHOIATeNbCTBO BMECTO BBE-
JEHUST TIpaBWI O TPUHYIUTEILHOM HCIIOJHEHUU
pelIeHUI TPETeICKUX CyI0B 00 00ecTieunTeIbHBIX
Mepax OrpaHUYUIOCH ACKJIapaTUBHBIM 3asiBICHUEM
0 TOM, YTO IMOAOOHBIC PEIICHUS TOIJIEXKAT BBITOJ-
HeHMIO cTopoHamu'’ (OyaTo Ge3 3Toil AeKnapauuu
9TO OBIJIO HE TaK).

Cnenys 3ToMy TIpaBuiy, moctaHoBiaeHue Ilne-
HyMa MOJYepKUBAET, YTO Bblaua UCITOJTHUTETbHOTO
JINCTA HA IPUHYIUTEIbHOE UCTIOJIHEHUE aKTOB Tpe-
TEUCKUX CyT0B 00 00eCTIeUnTEIbHBIX Mepax He Mpo-
n3BoauTcsl. CTOpoHa TpeTeucKoro pasoumpaTesb-
CTBa, KOTOpasl XOUeT TMOJYUYUTh OOCCIIEUUTEIHHYIO

16 [Tynkm 33 nocmanoeénenus Ilhenyma.
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MepY, JOJKHA OOpaTUThCS B TOCYIapCTBEHHBIN CyII
B 00I11IeM TTOPSIIKE.

8. OKoHyaTe/sbHOE apOMTPAXKHOE pelieHne HU-
KaK He MOKeT ObITb 002KaJI0BAHO, €CJIM 3TO HCKITI0Ye-
HO corjianenueM cTopoH. Hy, mouTu HUKaK

Crnemyst pOrpecCUBHBIM TEHACHIMAM'S, poc-
CUMCKUIA 3aKOHOAATEIb YCTAHOBUJI, YTO apOUTpaXk-
HOE pellleHUEe He MOXeT ObIThb 00XaJloBaHO, €Cu
CTOpPOHBI caMM 3TO 3anpeTrwin. OmHako 3ddek-
TUBHOCTb JTAHHOTO ITOJIOXKEHMSI BCETJa BbI3bIBaJla
HekoTopblii ckercuc. M He 3ps. [loctaHoBieHMe
[nenyma nmonckasbIBacT: « MHble auya, 6 OMHOWEeHUU
npae u 00S3aHHOCMEN KOMOPLIX BbIHECEHO pelleHuUe
mpemeiickoeo cyoa, a maKice 8 ONPeoeNeHHbIX 3aK0-
Hom cayuasx npokypop (u. 1.cm. 418 I'TIK PD, u. 2, 3,
Scm. 230 AIIK P®) enpase ochapusams 6 cyoe makoe
peuierue nymem nooauu 3as6aeHust 0 e2o0 OmmeHe» ",

Hanuune momoOHOI J1a3eiiku OTKpHIBAaeT J0-
pory HeToOPOCOBECTHBIM JIMIIAM IS OTMEHBI apOou-
TPaXKHBIX PEIICHUI B CIIydasix, KOrma CTOPOHBI 10-
TOBOPUJIACH 00 UCKITIOUEHUM 00KaT0BaHUS.

9. TocynapcTBeHHbIIi Cy/1 He BIIpaBe MepecMaTpu-
BaTh pelieHne TPETEHCKOro cyaa no cymecTBy — B Te-
OpvH, KOHEYHO

[TocranoBnenue [lneHyma eiie pa3 moaTsep-
W0 TO, YTO U TaK JOKHO ObUIO OBITH MOHSATHO
0e3 JOIMOJHUTEIbHBIX Pa3bsICHEHUI: «...NTPU pac-
CMOTPEHUM 3asIBJICHUI 00 OocrapyuBaHUM peLIEeHUS
TPETeiCKOro cyaa, O MPUBEIECHUN €r0 B MCITOJIHE-
HUE CyJl He BIIpaBe TepeolicHUBaTh 00CTOSITEILCTBA,
YCTaHOBJIEHHBIE TPETEUCKUM CYJIOM, JIMOO IepecMma-
TPUBATh peIlIeHUE TPETEHCKOro cyaa Mo CYLIEeCTBY
M OTPaHUYMBACTCS YCTAaHOBJICHUEM (DaKTa HaJTUIUSsI
WJIA OTCYTCTBUSI OCHOBAHUI JJIT OTMEHBI pEllIeHUST
TPETEVCKOTO CyIa».

Kak roBoputcs, ciioBa 6b1 [11eHyma aa cyabsm
B ymu. [ToroMy 4TO, HECMOTpPSI Ha 3ampeThl Ha Tie-

7Cm. n. 1 em. 17 3akona P® om 7 uronsn 1993 200a Ne 5338- 1 «O mencoyHapoOHom KOMMeEPHECKOM apoumpaxice»; a maxice
Dedepanvhbiii 3axon om 29 dekabps 2015 200a No 382-D3 «06 apbumpance (mpemeiickom pazdupamenvcmee) 6 Poccuiickoii

Dedepayuu».

18Cmamos 1522 Kodekca epaxcoarnckoeo cydonpoussodcmea Opanyuu; cm. 192 3axona o mexncoynapooHom uacmuom npase

Illgetiyapuu, pazoen 51 3axona Illseyuu 06 apobumpadiice.
Y [Tynkm 43 nocmanoeaenus Ilrenyma.
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PECMOTp pelIeHUI TPETeHCKOTro cyaa Mo CYIIECTBY,
CYIbI IEPUOANYECKH rpeIiaT UMEHHO 3THUM.
Ilocnennuit Haubojee IPpKUl MpUMeEp CBSI3aH
C OTMEHON apOUTpaXKHOTO pEIIeHUs], BBIHECEHHO-
ro 1o pernmameHTy MKAC B 2019 roay, Korma cyabl
MOCUUTAIM®, YTO HEYCTOlKa, MPUCYXACHHas ap-
OuTpamu, SIBJISIETCS YPE3MEPHOI, XOTs OHA IMOJHO-
CTBIO COOTBETCTBOBaJIa AoroBopy. IIpu aToM cymbl
Takke 0e33aCTEHYMBO HE COMIACUJIMCH C OLIEHKOM
nokazatenbcTB B geje MKAC, XOoTs He HOJKHBI
ObUIM B TPUHIMIE TMEPEOLEHUBATh T0Ka3aTeslb-
ctBa. M maxxe He OCTaBUJIN B CUJIE Ty YaCTh PELICHUS
MKAC, koTopas He Kacajgach HEYCTOIMKM, KaK TOrO
TpeOyeT moctaHoBieHue IlneHyma, Korga roBOpUT
0 TOM, YTO, €CJIM HEeJAeHCTBUTEIbHA TOJBKO YacThb
pellIeHUsT, Hy>)KHO TOJIbKO €€ M OTMEHSTH'.
HMHTepecHo, 4TO OYKBaJbHO 32 MECSII IO BBIXO-
na nmoctaHoBneHus [nenyma BepxoBHbiil Cya oTKa-
3aJicsl TIepecMaTpUBaTh PEIIEHUST CYIOB MO JTaHHO-
My neny. HaBepHoe, cTpeMieHue K CTAOMIBbHOCTHU
CyIeOHBIX aKTOB* TIOBJMSUIO Ha JIBOWCTBEHHYIO
no3unio BepxoBHoro cyma. Ho Tyt BepxoBHbIi
Cyn 1oKeH pelnTh, YTO JIS TOCyIapCcTBa BaxkKHee:
YTOOBI CYIbI CJIEA0BAIN MTOJUTUKE BepXoBHOTO cyna
WJIN MOTJIM €€ UTHOpupoBaTh. OTBET, KaK KaxkeTcs,

OYEBMJIEH, a TO MOJYYUTCS, KaK y KJIacCHKa, KOrma
«CTPOTOCTh POCCUICKMX 3aKOHOB CMSITYAeTCsl HEO-
0513aTEJIbHOCTBIO X UCIIOTHEHUS».

10. HecoOmoaenue mnpoueaypsl apouTpazka
WM 3aKOHOAATEIbCTBA JI0JIKHO ObITh CYIIECTBEHHBIM

BaxHoit HoBes0ii mocTtaHoBieHUs [lneHyma
sBisgeTcst To, uto BC P® ykazai: He moboe Hapy-
IIEHWE MPOLEAYPhl apOUTpaKa WIJIM 3aKOHA SIBJISIET-
Csl OCHOBaHMEM JIJISI OTMEHBI PEIICHUST TPETEHCKOTO
cyaa 1ubo oTKa3a B IIPUBEICHUH €T0 B MCIIOJTHEHUE,
a JINIIb CYIIECTBEHHOE, TO €CTb «ecau J0OnyujeHHoe
HapyuleHue npugeno K CYW,eCmeeHHoOMYy HapYUleHUro
npae o0HolL U3 CIMOPOH, NOBAEKULeMY YujeMAeHUe npasa
Ha cnpaseoausoe paccmompenue cnopa»*. Tlpu aTom
CTOpPOHA JTOJKHA Obljla TaKXKe 3asIBUTh BO3PAXKEHMS
MPOTUB TAaKOTO HecoOMoAcHNS 0e3 HeoTpaBaaHHOM
3a/IepKKU, KaK 3TO MPEeIyCMOTPEHO co CT. 4 3aKkoHa
P® 0 MmexxnmyHapogHOM KOMMEPYECKOM apOuTpaxKe.

JaHHasg HopMa IO JIOTUKE IOJIKHA ITOMOYb
HWCKJIIOUUTh OTMEHY pelIeHHsT 10 (OpMabHBIM
OCHOBaHMSM, KOTJA ACUCTBUTEIBHO UMEJIO MECTO
HapyluieHue Tpoueaypbl apOUTpaxkHOro pasdoupa-
TEJbCTBA, OJHAKO TaKoe HapylleHWe ObLIO Hecy-
IIECTBEHHBIM.

20Cm. kapmouky deaa, URL: http://kad.arbitr.ru/Card/eb263ec6-b232-4101-ac66-9dead6d09a8b.

2 [Tynkm 52 nocmanoeaenus Ilienyma.

22 CmabunsHocmu cy0eOHbIX peuleHuil 0bl10 y0eaeHo MH020 6HUMAaHUs 6 dokaade npedcedamens Bepxoewoeo cyoa PD
Bsauecaasa Jlebedesa na cosewanuu cyoeil cyooe ooweil opucouxyuu u apoumpaxcuvix cyoos Poccuiickoii Dedepayuu
(Mockea, 11 ¢espans 2020 coda). Coenacho 3asneénenuio enasvi BC P®, cmabusvHocms cy0eOHbIX aKmos 6apbupyemes om
97% no yeonosnvim deaam 0o 99% no epaicoanckum u aOMUHUCIPAMUGHBIM. MMEHHO maKoll npoueHm peuieHuil nepeoll
UHCMAHYUY OCIAEMCsl HeUSMEHHbIM N0 UMO02aM anestayUuoHHO20 U KACCAUUOHH020 00xcanoganuii. Budeo evicmynienus
npedcedamens Bepxoenozco cyoa P®, URL: http.//www.supcourt.ru/press_center/video archive/28761/.

2 [Iynkm 49 nocmanosaenus Ienyma.
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AKTYAJIbHbIE MPOBJMIEMbI NPU3SHAHUA

U NPUBEOEHUA B UCNMOJIHEHUE YHACTUYHbIX
OKOHYATEJIbHbIX APEUTPAXKHbIX PELLEHUIA
(PARTIAL FINAL AWARD)

«AJIPY/», Mockea

HAmumpuii Kynyoe
cmapwud
KOHCY/IbmaHm

Hukuma UekuH
ropucm

€rIaMEHThl HEKOTOPBIX apOUTPaXKHBIX YYPEKACHUI MO3BOJSIIOT BBIHOCUTH
OKOHYATEJIbHbIC (UTOTOBBIE) PEILIEHMUSI 110 OTACIbHBIM BOIPOCAM, KaCaoIIM-
cs cyllecTBa criopa (fajgee — 4YaCTUYHbIE OKOHYATeabHbIe peleHus ). Takue
noJloXkeHust coaepxarcsi, Harnpumep, B pernameHtax LCIA, SCC, ISTAC.
C npakTU4YeCcKOil TOUKY 3peHUsI TIOTydeHre YaCTUYHOTO PEICHUST 3a4acTyIO SIBJISIETCS
O0OBEKTUBHOI HEOOXOIUMOCTBIO U XOPOILLEeH BO3MOXKHOCTBIO ISl 3(pDEeKTUBHOM 3a-
IIUTHI UHTEPECOB KJIMeHTa. Harpumep, B pamkax ogHoro u3 HemaBHUX Aei B LCIA,
B KOTOPOM TPUHUMAIM YJacTHe aBTOPHBI, TOJydeHUEe YaCTUYHOTO OKOHYATEIbHOTO
pelleHns 10 MPU3HAHUST POCCUICKOTO TOJIKHUKA OAHKPOTOM TTO3BOJIMIO MUHUMU-
3UpOBaTh PUCKU, CBSI3aHHBIE C JJOKA3BIBAHUEM B POCCUIICKOM CyJe 000CHOBAaHHOCTHU
TpeOOBaHMI IO CIIOXKHOM CAEIKE, CTPYKTYPHMPOBAHHOM TI0 MTHOCTPAHHOMY TIPaBYy.
3aKOHOATEIBLCTBO HEKOTOPBIX IMPABOIOPSIAKOB TakKXkKe IMPSIMO 3aKperuisieT
BO3MOXHOCTb MPUHSTHUS YaCTUIHBIX OKOHYATEJIBHBIX pelieHnit. B yacTHOCTH, Ta-
KOl TTOIX0/I BOCIIPUHST CT. 47 AHIIHMiIICKOTO 3aKoHa «O0 apoutpaxke (1996 rom)»
M a63. 1 ct1. 29 3akoHa [lIBeunn «O06 apouTpaxe».
B cBs13U ¢ BO3BMOXKHOCTBIO BBIHECEHUST TAKMX PEIIEHUI BO3HUKAET Mpodiiema
MX MPU3HAHUS U TIPUBEACHUS B MCMOJIHEHWE Ha Tepputopun Poccuiickoit Dene-
palyu, MOCKOJIbKY POCCUICKWE CYIbI JUIMTETbHOE BpeMsT MPUAEPKUBAIOTCST TaKO-
IO TOIKOBaHUS M. «e» 4. 1 cT. V Hblo-MopKcKoit KOHBEHIINH, COTIACHO KOTOPOMY
MPU3HAHUE TTPOMEKYTOUHBIX (TO €CTh HEOKOHYATEIbHBIX) PelIeH (B YaCTHOCTH,
pelieHnii 0 HATOXKEHUU 00ECTICUNTETBHBIX MEpP, PEIIEHUI O KOMITETEHIIMM) HEBO3-
MOXHO, TaK KaK OHM He pa3pelialoT CIop MeXIy CTOPOHAMMU IO CYIIeCTBY. Mex-
JIy TeM YaCTUYHbIC OKOHYATEJbHbIE PEIICHUS BPSIIL I MPABUILHO OTOXKIECTBISITh
C MPOMEXYTOUHBIMM: OHU, KaK TPaBUJIO, TTPUHUMAIOTCS T10 CYILIECTBY CIIOpa, XOTh
M pa3pelaoT He Bce CIIOPHBIE MPABOOTHOIIIEHUST CTOPOH, a JIUIIb X YacTh.
B poccuiickoii cyneOHOI MpakTUKE B TOCNIEAHEE BpeMsi ObUIM PacCMOTPEHBI
JBa Jiea, Kacaloliuecsl BOZMOXXHOCTU TIPU3HAHUS W TPUBENEHUSI B MCIIOJHEHUE
YaCTUYHBIX OKOHYATeNbHBIX perneHuit: No A40-223894/2018 (meno «TPK») n A40-
61107/2019 (neno «CunbBepbepH»). HecMoTpst Ha To 4TO 06a Ieia KacaJIuch MprU3Ha-
HUS YaCTUYHBIX OKOHYATEJIbHBIX PEIICHUH, BHIHECEHHBIX TPMOYHATAMU 10 IpaBUIaM
LCIA, cyabl Tpex MTHCTaHIIMI B 9TUX JeJ1aX MPUILLIU K MTPOTUBOIOIOKHBIM BEIBOAAM.
B nene «TPK», nomenmrem no BepxoBHoro cyna P® B utone 2019 roga, cyabl
3aHSUTM TPAAWIIMOHHYIO KOHCEPBATUBHYIO MPABOBYIO MO3UIIMIO, YKa3aB, YTO Ya-
CTUYHOE OKOHYATeJbHOE pellleHUEe HE MOXET ObITh CaMOCTOSITEILHO MPU3HAHO,
TaK KaK HE TOJIHOCTBIO YpPEryJupyeT BCe CIIOPHBbIE IMPABOOTHOIICHUSI CTOPOH
U HE SBJISIETCS TTOCASIHUM pellieHreM apOouTpaxa 1o CyIIecTBY Cropa.
Tem He MeHee B Aeie «CuiibBepOepH», pACCMOTPEHKME KOTOPOTO TTPOUCXOTUIIO
yKe Ha ¢hoHe paHee BIHECEHHBIX MMOCTaHOBIeHUI o Aeny «TPK», cynsr mpumim
K MPOTUBOIMOJO0XHOMY BBIBOJY, YKa3aB, YTO YACTUUHOE OKOHYATEIBHOE pellleHre
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MOJJIEXKUT MPU3HAHUIO U TIPUBEJICHUIO B UCITOJTHE-
HUE B CWJIy TOTO, YTO I10 CYTH OHO HE HOCUT IpOlIe-
JIYPHOTO XapaKTepa 1 ero BbIHECEHUEM 3aKaH4YMBa-
€TCsI T10 CYIIECTBY PACCMOTPEHME YACTU TPEOOBAHU I
0e3 BO3MOXHOCTH TOCJIEAYIOIIEr0 TepecMoTpa.
MHbIMU clioBaMM, CyAbl BOCHPUHSIIA HEOOXOMM-
MOCTb CYIIIHOCTHOTO TIOJXO/Aa K OILIEHKE XapaKTe-
pa apOUTpaxKHOTO PEIIeHUS W TIPUIIUIM K BBIBO.MY,
YTO OHO HE SIBJISIETCS MPOMEXKYTOUHBIM IO CMBICITY
M. «e» 4. 1 cT. V Hpto-MopKcKoit KOHBEHIINH.

TakuM o0pazoM, cyneOHYI0 MPaKTUKY IO BO-
MPOCY BO3MOXHOCTH MTPU3HAHUST YaCTUIHBIX OKOH-
YaTeJbHBIX PEIIeHUN Heab3s MPU3HATh CIOXKUB-
IIeiics maxe Ha YpOBHE CYIOB OJHOTO U TOTO K€
OKpyTa, paBHO Kak 1 BepxoBHoro cyna PO.

B T0 ke Bpems B genax «TPK» u «CunbBepbepH»
MOXHO OOHApYXWUTh CYIIECTBEHHbIE OTIMYMS, KOTO-
pble TIPYBEIU K Pa3IMYHBIM WTOraM MX paccMOTpe-
Hus. B nene «TPK» momuMo Bommpoca 0 BO3MOXHOCTH
MPU3HAHMS U TIPUBEACHUS B UCTIOJTHEHUE YaCTUIHO-
IO OKOHYATEJIbHOTO PEIICHUST Mepel CydaMu TakKe
OBLT MOCTaBJIEH BOMPOC O COOTBETCTBUM apOUTpaxk-
HOTO peIIeHMsT MyOJIMYHOMY Topsinky Poccutickoit
®enepain. PaccMoTpeB 3TM BOMPOCHI, CyAbl TPeX
WHCTaHIMI YKa3aJv, 4YTO apOUTpakHOE pelleHue
HE MOXeT ObITh MPU3HAHO U MPUBEACHO B UCITOIHE-
HMe Ha Tepputopun Poccuiickoit @enepaiiii, 0MHAKO
YTO UMEHHO B UTOT€ TTOCTY>KMJI0 OCHOBAHUEM TSI OT-
Kaza (WM B KaKOU CTENeHM KaXIIbIif U3 apTyMEHTOB),
13 CyIEeOHBIX aKTOB YCTAHOBUTH HEBO3MOXKHO.

B nene «CunbBepOepH» BOIIPOCH BOBMOXKHOTO
HapylLIeHUs TPOLIeTyPhI pa3pellieHus criopa, paBHO
KaK ¥ HapylIeHUs MpaB CTOPOH, CyAaMU HE HCClIe-
JIOBAJIMCH, B CBSI3W C YEM OHO TIPEACTaBIsIeTCS 00-
Jiee penpe3eHTaTUBHBIM B KOHTEKCTE MTPOBOAMMOTO
aHanuza. JI1s1 paspelleHus BOIpoca O BO3MOXKHO-
CTU TIpPU3HAHUS U TPUBEJICHUS B MCIOJHEHUE Ya-
CTUYHOTO OKOHYATEeJIbHOTO pEIIeHUs CYHd HCCle-
JIOBAJI COOTBETCTBHE TAKOTO PEIICHMS CIETYIOIIUM
KPUTEPUSIM:

*  OKOHYATEeJIbHOCTh pPEIIeHUS: OTCYTCTBUE

BO3MOXHOCTH €T0 MepecMoTpa;
*  00s3aTeIbHOCTb PELIEHUST: OHO TOMIEKUT
HCTIOJTHEHMIO 10 MIPaBY CTPaHbl BBIHECEHUS;
*  CaMOCTOSITEIbHOCTh PEIIEHUs: OHO pa3-
pelllaeT CcaMOCTOSITEJIbHYIO YacTh cropa
10 CYIIIECTBY.
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ITpu 3TOM «(bMHATBLHOCTE» WIM «OKOHYATE/Ib-
HOCTb», TPUCYTCTBYIOIIME B Ha3BaHUM PEILCHUI,
COOTBETCTBYIOT CKOpEe KPUTEPUIO CaMOCTOSTETb-
HOCTHU, HEXEJIU OKOHYATEeJbHOCTH, a 3HAYUT, CYIy
HEOOXOAMMO B KaXJIOM Cjlydae YyCTaHaBJIMBaTh, MO-
KET JIK OBITh pelleHHUe MEePECMOTPEHO B pEIICHUU
apOMTpaxa, KOTOPbIM OKaHUMBAETCS PACCMOTPEHUE
criopa B 11eJIoM, uin HeT. Kpome Toro, He Bcerna yna-
€TCSI MPOBECTU YETKYIO TPAaHUIy MEXAY pa3HBIMU
TpeOOBaHMSIMU B paMKaxX OJHOIO CIlopa, U OCHOBa-
HUS 1JTs] TAKUX TPeOOBAaHUI MOTYT YaCTUYHO Tiepece-
KaTbCsl, B CBA3M C UeM HEM30eXKHO BO3ZHMKAET BOITPOC
O TIPCIOIUIIMATIBHOCTY YaCTUYHOTO OKOHYATEIbHOTO
pelieHus s TadbHERIIero pa3peleHus cropa.

C mpakTUYeCcKON MO3WLMU I YBEJIMUCHUS
IIAHCOB IIPU3HAHUS W MPUBEICHUS B MCIIOJIHECHUE
pelIeHrsT MTHOCTPAaHHOIO apOuTpaxka ObLIO Obl pa3-
YMHBIM TIPEJICTAB/ISATh B CY/ MPABOBOE 3aKIIOYCHUE
T10 TIpaBy CTpaHbl BHIHECEHUS apOUTPaKHOTO pele-
HUSI, B KOTOPOM Obl OTpaXKaJIUCh OTBETHI HA CJIEIYIO-
11I€ BOTIPOCHI:

1. JlomyckaeT Ju MpaBoO CTpaHbl MecTa apou-

Tpaka BIHECEHHME YACTUYHBIX OKOHYATEIb-
HBIX pELICHUIA M MOXKET JIX OHO OBITh UCITOJI-
HEHO I10 TIpaBy CTpaHbI MecTa apouTpaxa?

2. Paspeliraer 1 4acTMUYHOE OKOHYATEIHHOE
pelieHre OTHOCUTEIbHO CaMOCTOSITE/b-
HBII BOITPOC TI0 CYILECTBY criopa?

3. Kacaercsa nmM 4yacTUYHOE OKOHYATeJIbHOE
pelieHre MCKIIOYUTENIBHO TPOLETYPHBIX
BOIIPOCOB, TO €CTh SIBJISIETCS JIM TIPOMEXKY-
TOYHBIM 110 cMblcny Hbio-Mopkckoit KoH-
BeHLUNU?

4. MoxeT 1 TaKoe pellieHue ObITh ITepecMo-
TPEHO TI0 CYIIECTBY ITPU BEIHECEHUN WHBIX
pelIeHM I TIo CyIIeCTBY criopa?

5. Wmenuch 1M Kakue-IMOO MpoLeIypHbIe
HapylIeHUs MPU BbIHECEHMU YaCTUIHOTO
OKOHYATeJIbHOTO pPelieHUs?

[MpencraBasieTcs, 4TO B KOHTEKCTE BOCITPUHSI-
TOTO CydaMM CYIIHOCTHOIO MOJXO/a K OIpeaciie-
HUIO TPOMEXKYTOYHOCTH apOUTPaKHBIX pelIeHUI
no aeny «CunbBepoepH», (haKTUIECKHU MOAAepKaH-
HOTO B OTKa3HOM ompeaeneHun BepxoBHoro cyna
P®, cneposano Obl oXXUAaTh JaJdbHEHIIEro pa3BU-
TSI CydeOHOM MPAKTUKM B KOHCTPYKTMBHOM ITPO-
apOUTpakHOM pycJie.
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HOBALLUU PErYJINPOBAHUA
TPETEMCKUX CYO OB
B PECNYBJIUKE BEJIAPYCb

Ab «Jlekc Toppe»

Makcum Xykoe
aosokam

Banepus CunvyeHko
ropucm

Tpemeiickum cyoom 6 beaapycu seasemcs opeanuzauus, He 8X00AuiAs
8 cyoebHyI0 cucmemy U co3oasaemas 015 paspeuienus cnopos 6 gude nocmo-
SAHHO Oelicmayroue2o mpemeticko2o cyoa uiu mpemeickKoeo cyoa, 06pasyemoeo
1o coenauieHuo CMmopoH 045 paspeuienus KOHKpemHoeo cnopa. B beaapycu cy-
wecmayem omoenbHoe pecyauposanue 0esmeabHOCMU mpemeicKux u mexcoy-
HApoOHbIX apobumpadicHvix cy0os (npuHamol 08a 0MoeabHblIX 3AKOHA).

Ilocmosanno deiicmayrowuii. mpemeiicKkuil cyo s643emcs HeKommepye-
CKoll opeaHu3ayueil aubo 060cobaeHHbiM nodpaszdeneruem (nodpazdeneHuem)
ropuduueckoeo auua. Coenacno Peecmpy mpemeiickux cyoeii u nocmosHHO
delicmeyroujux mpemeiicKux cy0og, pasmeujeHHoMy Ha OQUUUAIbHOM Cali-
me Munucmepcmea rocmuuuu Pecnybauxu Beaapyce, Ha cecoOHAWHUL OeHb
8 cmpane co30aHbl U QYHKYUOHUPYIOM MPU NOCMOSHHO OelCMEYIouUx mpe-
melicKux cyoa, cO30aHHbIX 8 Kauecnee HeKOMMEPUeCKUX 0peanu3ayull, a mak-
ace 26 nOCMOAHHO OelCmBYWUX MPemelicKux cy008, CO30AHHbIX 8 KaYecmeae
000cob1eHHbIX nodpa3denenuil (nodpaszoeneHuil) PUOUHECKUX AUL.

OIPOC O HEOOXOMMMOCTH BHECEHMSI U3MeHeHMI B 3akoH PecmyOiauku
Benapych «O TpeTeiickux cyaax» BOZHUK JTOCTaTOYHO aaBHO. [TocaeaHuit
pa3 OH ObLI BEIHECEH Ha 00CyXaeHue B KoHle Hosiops 2019 roga B MuH-
CKe Ha 3acelaHnM O0beIMHEHHOM KOJIJIETUM MUHUCTEPCTB IocTuliuy be-
napycu u Poccun?.
B xone 3acemaHuss MUHUCTpoM octuiiuu Pecryonvku bemapych Onerom
CIMXeBCKUM OBLITM O3BYYEHBI JIBE CEPbe3HbIC MPOOJEMBI, BBISIBICHHBIE 110 UTO-
raM MOHUTOPUHTA ACATETbHOCTU TPETEHCKUX CYI0B:
* COMHEHUS B MPAaBOMEPHOCTM PEIICHUI TpeTelCcKUX CcyaoB, adhduimnpo-
BaHHBIX MO OTHOIIIEHUIO K OHOI 13 CTOPOH?, U, KaK CJIEACTBUE, TOSIBIIC-
HME MPAKTUKU CO3IaHMS JIOBYIIEK ISl TOOPOCOBECTHBIX KOHTPAreHTOB,
MOCKOJIbKY Ha CETOAHSIIHMI JIeHb OTCYTCTBYIOT MEXaHM3MbI 3aKOHOA-
TEJIbHOTO PETYIMPOBAHMS TAKUX CUTYalIMi U BO3ACCTBUS Ha TAKUX CYJIEH;

*  HeXeJlaHUe TPETEHCKUX CyI0B B3aMMOJIEICTBOBATh C TOCY/IapCTBEHHBI-
MM SKOHOMUYECKUMU CyIaMU.

B cBs3u ¢ atum 4 nekadps 2019 rona [ManaToit mpeacrasureneil HarmoHanb-
Horo cobpanust Pecniyonnku benapych B mepBoM YTeHUM ObLI MPUHST MTPOEKT
3akoHa Pecniyonuku benapych «O6 mameHeHuu 3akoHa Pecryonnku bemapych
“O TpeTteiickux cygax”» (gajgee — MPOEKT 3aKOHa), BHeceHHbI# COBETOM MUHU-
ctpoB Pecnyonuku benapyce.

"URL: https.//minjust.gov.by/directions/compare_coverage/registry _arbitrators/.
2URL: https://minjust.gov.by/press/news/held a_meeting of the_joint _board/.
3 URL: https://neg.by/novosti/otkryti/tretejskie-sudy-zarabotayut-po-novomu.
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HoBannu rnpoekra 3aKkoHa 0XBaThIBAaIOT pa3HbIe
cepbl 1eITeIBHOCTU TPETEICKUX CY/IOB.

Bo-nepBbix, B 1ieisx oOecreyeHUs] He3aBU-
CUMOCTM U OECIPUCTPACTHOCTU TPETEHCKOTO cyna
BBOJAWTCS 3allpeT Ha 3aKJI4YeHUe TpPeTecKOoro
cOrjlallieHMsI, €ClM OJHA U3 €r0 CTOPOH SIBJISIET-
cs yupenuteneM (Y4aCTHMKOM) TPETEHCKOro cyna
WM KaKUM-JIM00 00pa3oM ¢ HUM cBs3aHa. [Ipenmno-
JlaraeTcsl, 4To TpeTeiCKue CoralleHus, MpOTHUBO-
peyaliue JaHHBIM TpeOoBaHUSAM, OyIyT HEIeCTBU -
TeJIbHBI U HE CTAHYT MPEISITCTBOBATh OOpaIleHUIO
3a 3alUTON B rOCYIapCTBEHHBIE CY/IbI.

Bo-BTOpbIX, paciMpsiorcss MOJTHOMOYUST pe-
TUCTPUPYIOIINX opraHoB (MUHUCTEPCTBA I0OCTULINT
1 €r0 TEPPUTOPUATBHBIX TIOIPA3AeICHUI ): UM MPe-
JlaraetTcsl TpeJoCTaBUTh TPaBO OMPEEsITh COOT-
BETCTBHE JIESITCIBHOCTU MOCTOSIHHO JEHCTBYIOIINX
TPETEMCKUX CYIOB 3aKOHOIATENbCTBY Pecry0nuku
benapych, COOCTBEHHBIM perjiaMeHTaM, ycTaBaM
U TIOJIOXKEHUSIM (KpoMe JesITeIbHOCTH, CBSI3aHHOMU
¢ paspelleHueM cropoB). Takum obpazom, rocy-
JapCTBO, MO CYTH, YCUJIUT KOHTPOJIb 32 (PMHAHCO-
BOM U TEKYIIEN AEATEIBHOCTBIO TPETEHUCKOTO Cya,
a Takxke 3a (MHAHCUPOBAHMEM €ro JesTEeIbHOCTU
B IIEJSX YCTAHOBJACHMS U TIPEAOTBpAICHUS] BO3-
MOXKHOTO BIUSTHUS Ha HETO.

Ilocne BCTymIEHMSI HOPM  3aKOHOITPOEK-
Ta B Culy MUHUCTEPCTBO IOCTMIIMM U TJIABHBIC
yIpaBJIeHUs] IOCTUIIUM CMOTYT BBIHOCUTB ITPEAITH-
caHus 00 YCTpaHEHUM BBISIBJICHHBIX HEIOCTaTKOB
B MECSIYHBIN CpOK. B ciiyyae HEBBITTOJTHEHMST TAKOTO
MpeAnvcaHus TPeTeHCKUil cyn OyaeT JUKBUIUPO-
BaH B cyneOHOM mopsinke. Ha ceromHsmHuii 1eHb
NMpu OOHApYXKEHWU HapyIIeHUN B JeATEIbHOCTU
TPETEICKUX CYAOB OpraHbl IOCTULIMU HE BIIpaBe
IMPUHUMATh 10 OTHOIIEHWIO K HUM MEpPhI IPUHYXK-
neHust. Kpome Toro, MexaHu3M TPUHYAUTEIbHOMN
JIMKBUAAIMY TTPOIKUCAH He ObL.

K xomnerenuun BepxoBHoro cyna benapycu
OTHECEHO ITPUHSTHE PEIICHUS O JMKBUIALUK T10-
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CTOSTHHO JEMCTBYIOIIErO TpeTeickoro cyna (mpu-
3HaHWE TOCYIapCTBEHHON perucTpaliii HeaeCcTBI-
TeJbHOIT), CO3JaHHOI0 B KAUeCTBE HEKOMMEPUYECKOI
OpraHu3alluy, a pelieHre O JUKBUIAIIMUA TPEeTeii-
CKOTO Cy/ia, YYPEXXJACHHOTO B KauecTBe 000CO0IeH-
HOTO TIOAPA3MEJEHUS] OPJINIA, CMOXET BBIHECTU
o0sacTHOM 1160 MUHCKUIT TOPOACKOI Ccya.

B-TpeTbux, mpu NMpuU3HAHUU HENEUCTBUTEIb-
HOW perucTpaiiv TPETEMCKOTo Cyla ero peleHus,
BbIHECEHHBIE 3a BEChb IMEPUON NESITeIbHOCTU, aB-
TOMAaTWYECKN TIPU3HAIOTCS HE WMEIOIIMMU IOpH-
nudeckoit cuibl. [IpumedarenbHO, UTO 3TO BIEYET
3a OO0l MOSIBJICHME MapaylJIEIbHOTO MeXaHu3Ma
AHHYJIMPOBAHUS PEIICHUI MO CPaBHEHUIO C CYIIE-
CTBYIOIIIMM MEXaHU3MOM OTMEHBI PEIIEHUs TPeTeli-
CKOTIO Cy/ia TOCYyIapCTBEHHBIM cynoM. JlaHHOe HO-
BOBBEJIEHUE MOXET CTaTh HEMPUSTHBIM CIOPITPU30M
IJIS  YYaCTHUKOB TpeTelCKOro pa3oupaTesbCcTBa,
MOCKOJIBKY BO3MOXXHOCTb TIPU3HAHUS PETUCTPaLNU
HEIEeNCTBUTEILHON HE OrpaHWYeHa BO BPEMEHMU.
COOTBETCTBEHHO ITOJIb30BaTEIM HE 3acTpaxoBa-
HBbI OT OTMEHBI PEIIEHUIi 10 TMTPUYMHAM, KOTOpbIe
OHM HE MOTYT KOHTPOJIMPOBATh U3HAYATBHO.

B-yeTBepThbIX, TPOEKTOM 3aKOHA BHOCSITCS U3-
MEHEHUsI OTHOCUTEJIbHO MopsiaKka (hopMUPOBAHUS
cocraBa TpeTerickoro cyna. MckirroyaeTcst BO3MOX-
HOCTb Ha3HaYeHUs CyAel s pa3pelieHust cropa
npejacenaaTeseM IOCTOSTHHO JAEeHCTBYIOIIETO Tpe-
TeWCKOTO Cyaa, €C CTOPOHBI HE U30pasiu TpeTeii-
ckux cyneil. Tpeteiickue cyabpu OymayT u30MpaThes
TOJIBKO CTOPOHAMM [JISI y4yeTa MHTEPECcOB 00enx
CTOPOH TpeTeicKoro pazoumpaTeabcTBa U MU30exka-
HUS CIIOPOB MpU (DOPMUPOBAHUU COCTaBa TPETeli-
CKOro cyfa.

Ha MOMeHT MoAroToBKM HacTOSIIEH myOarMKa-
LIMY MIPOEKT 3aKOHA HAXOAUTCS B CTaIMU ITOJATOTOB-
KM KO BTOpoMy uTeHMIo B Ilamate mpencraButeneit
HanuonanwsHoro coopanust Pecny6auku benapyce.
DTO O3HAYaeT, YTO JOKYMEHT MOXET OBbITh CYIIE-
CTBEHHO JOTIOJTHEH WU U3MEHEH.
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UTOI' 2019 roaA AJis
MEXAYHAPOAHOIO
APBUTPAXA B YKPAUHE

EneHa
MepenenuHckas
napmtxep u

2/1a8a NPAKmMuKu
MeNCOYHapPoOHO20
apbumpaica
INTEGRITES

019 rox mpomen mjasg YKpauHCKOro apouTpaxa 6€3 MOTpSICeHUI U HUKa-

KHX CYIIECTBEHHBIX M3MEHEHMI B yKpaMHCKOE apOMTparkHOe 3aKOHOMAA-

TEJIbCTBO M CYIEOHYIO MPAKTUKY MO JejiaM, CBSI3aHHBIM C apOMTpaxkeM,

He npuHec. CTaTUCTUKA OTMEH apOUTPaKHBIX PEIICHUI U OTKA30B B MPU-
3HAHWW Y TIPUBEICHUN B UCIIOJHEHUE PeIIeHU MeXIyHapOIHOTO KOMMEPYECKO-
ro apourpaxka ocraercs BechbMa HU3KOW — B paitoHe 7%. [1pu 3TOM yKpanmHCKue
CY/Ibl YIOBJIETBOPUJIU BCE 3asiBJICHUS 00 UCTIOJTHEHUU PEILIEHUH 10 CYIIEeCTBY Jea,
BBIHECEHHBIX B MHBECTUIIMOHHOM apOUTpaxke, B TOM YMCJIe TIPOTUB rocyaapcTBa
Ykpauna. [To MHOrUM apOUTpaXkKHBIM BOIIPOCAM IMOSIBUJIACh BECbMa MPOTPECCUB-
Hasl mpakTuka BepxoBHoro cyna. A B KoH1iie 2019 romga apouTtpakHoe cOOOIIECTBO
BBICTYIWIO ¢ MHUIIMATUBOM NaJbHEMIIIETO YCOBEPIIEHCTBOBAHUSI apOUTPaXKHOTO
3aKOHO/IATeIbCTBA YKPAUHBI.

CynebHas npaKTuKa Nno oTMeHe peLueHnn
MeXX,1yHapoAHOro KOMMEepP4YECKOro apbuTparka

3a 2019 rox B yKpauHCKMX cyaax Obuio mopsiaka 30 Mpou3BOACTB MO OTMEHE ap-
OUTpakKHBIX PEIIEHUIA, IBAa U3 KOTOPBIX 3aBePIIMINCH OTMeHO! pemeHnit MKAC
npu TIIIT YkpauHsl. YuutsiBasi, 4TO BCETO 3a roll ObLIO BbIHECEHO mopsiaka 180
pemrenuit MKAC nipu TIIIT YkpauHbl, TPOLIEHT OTMEHBI €r0 PeIIEHUI COCTaBUI
1%, 9TO B 11€]IOM COOTBETCTBYET CTATUCTUKE' MPOILIBIX JICT.

PenieHus ObLIM OTMEHEHBI TTO TPUYMHE HEAEHCTBUTEIbHOCTH apOUTPaXKHOTO
cornameHus (nesio Ne 824/54/19, Ant Yapi Sanayi ve Ticaret Anonim Sirketi mpotus
IMNU JIT" DnexTpoHUKC YKpauHa») U HEHaJIEXaIllero YBEIOMJICHUST OTBETYMKA
(meno Ne 761/17236/17, Altum Air Inc. npotus OOO «ABUaLIMOHHAS KOMITAHUS
“Po3za BeTpoB”»). O0e 3T OTMEHBI BBI3BAJIM MHOTO AWMCKYCCUI B apOUTpPaKHOM
COO00IIeCTBE YKparHBI.

CynebHas npakTuKa rno oTKkasam
B NpeAoCcTaB/IEHUM pa3peLleHnn
Ha UCMOJIHEHUE pEeLLEHNI MEeXXAYHapO4HOro

KOMMEepPYEeCKOoro apomutparka

3a 2019 rox B yKpamHCKUX cynax Obuto Topsiaka 110 mpou3BOACTB O MpeaocTaB-
JIEHUU pa3pelleHus] Ha UCTIOJTHEHUE apOUTPpaXkKHBIX PelIeHN (KaK MHOCTPaHHBIX,
tak u pemeHuit MKAC mipu TTIIT YkpanHbl), B BOCBMU U3 HUX YKPAWMHCKUE CYIbI

"URL: https.//icac.org.ua/wp-content/uploads/ICAC-Activity-in-2018-rus.pdf.
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MPUHSIA pelieHre 00 oTKase (HO MO HEKOTOPBIM
JieaMm elie HeT perieHus BepxoBHoro cyna, mosTo-
My IM(pa He OKOHYATETbHAas ).

IMpuunvHBI OTKA30B caMble pa3HOOOpa3HbIE:
HECOOTBETCTBUE MPOLEAYPHl COINAIIEHUIO CTOPOH
(memo Ne 766/19814/17, ice com Handelsges.m.b.H.
npotuB UIT «bap6eT»), MpomycK TpexJeTHEero cpoka
Ha TIPeIbSIBICHUE DPEIICHUS K MCIOJHEHMIO (1eJ10
Ne 264/3926/17, OO0 «ComorieH @UHAHC» TIPOTUB
ITAO «A3zoBobGIeMalll»), HeHaAIexXallee yBeaoMie-
HMe oTBeTurKa (mesmo Ne 824/26/19, OO0 «HOpruH-
ckuii mamzaBog» mpotuB YAO «IllaxroynpapieHue
“TlokpoBckoe”»; neno Ne 824/67/19, OO0 «¥Oprun-
ckuit MmamzaBomy» potuB OO0 «Cearo-UnbuHCcKMi
MalllMHOCTPOUTENBHBIN 3aBOJ»), TTYOJUYHBIN TTOPSI-
noK (memo Ne 824/174/19, AO «Aua-D3]1-CepBuc»
npotuB [TAXK «ApTem»), OTCYyTCTBHE apOUTPaXKHOTO
cornmameHust (memo Ne 824/181/19, New Alternative
LLC nporus ITAO <«lanmuums JducTtuiaepu»; aeiao
Ne 796/147/2018, TTl <«DHEpropblHOK» IIPOTUB
Pecnyonmukun MonnoBa). Takke OBLIO OTKa3aHO
B YJIOBJIETBOPEHUU 3asIBJICHUS O Bblaue pa3peleHusI
Ha J100poBojibHOE HcnojgHeHue peteHuss MKAC
nipu TTITT YKpanHbl, TOCKOJIBKY B 3asIBJIEHUHN JTOJTXK-
HUKa ObLT yKa3aH MHOU (HEXXEeIU B pEIlIeHUM ) KPen-
top (meiao Ne 824/79/19, [IMM «Koka-Koma bepe-
pumku3 YkpanHa Jlumuten» npotu Contourglobal
Solutions Holdings Limited).

CypnebHas npakKTuKa

MO NPU3HAHUIO U UCMOJIHEHUIO
apOUTpPaXKHbIX peLLeHni

MO UHBECTULIMOHHbIM
apouTparkam

B 2019 rony ykpanHCKME Cyabl CTOTKHYJINUCH C 00JIb-
IIMM KOJIMYECTBOM 3asiBJICHUII O MpeAoCTaBICHUN
paspellieHuid Ha MCIOJHEHUE DPEeIIeHU WHBECTU-
LIMOHHBIX apOUTpakeil Kak IMPOTUB TrocCynapcTBa
YKpauHa, Tak ¥ IPOTUB MHOCTPAHHBIX TOCYIapCTB.
Kpome yxe ynomsiHytoro nena I'TI «BDHepro-
PBIHOK» TIpOTUB Pecry0iuku MosigoBa, B KOTOpOM
Cy/Ibl OTKA3aJUCh BbIAABaTh pa3pellieHue Ha UCTOJ-
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HeHue apoutpaxkHoro perreHus TIIC (SCC) B cury
OTCYTCTBUSI KOMIIETEHIIMN Y COCTaBa apOUTPaKHOTO
cy/a, YKpauHCKUE CyAbl TPU3HAIN Y TIPEIOCTaBUIN
paspelnieHre Ha UCTIOJTHEHNE HECKOJbKUX PEeIIeHUIA
MHBECTULIMOHHBIX apOUTpaXKeil 10 «KPBIMCKUM» Jie-
snaM nipotuB Poccuiickoit Deaepanium — Mo mckam
000  «®@Bepect MUcteirit» u  ap.  (meno
No 796/165/2018), TTAO «locymapcTBeHHBIN cOe-
perarenbHbI 0aHK YKpanHbl» (Omanbank) (meno
Ne 824/66/19).

YKpauHCKME Cyabl TakKe BbIIAJIM paspele-
HUS HAa UCTIOJIHEHUE apOMTPakKHBIX PEIIeHU Mpo-
THB TocymapcTtBa YkpamHa 1o uckam JKX Oil &
Gas PLC (memo Ne 824/22/19), Krederi Ltd (meno
Ne 824/136/19), City-State N.V.,, 000 <«KVYA
“ITpakTuka”», 000 «Kpucramr-NuBecT»,
00O «IIpomu3» (memo Ne 824/138/19).

MHMLI,MaTMBbI no USMEHEHUIO

ap6UTPaXKHOro 3aKOHOAATE/IbCTBA

B 2019 roay npoueccyaibHas pedopma koHua 2017
roja Hayaja MPUHOCUTh CBOM TUIOJBI B YaCTH YJIyd-
IIEHUsT KayecTBa CyaeOHOro KOHTPOJII U COAaeii-
CTBUS apOUTpaxy, OAHAKO MOSBJISIONIAsACS CyaeOHas
MpaKTUKa OOHapyxXwia psa MpodyieM U MpoOeoB
B peryaupoBaHuu 3Toi cdepnl. Hampumep, otcyT-
CTBHE B MPOIIECCYATbHBIX KOAEKCAX YETKHUX HOPM,
KOTOpbIE OBl PEeryJupoBay IPOLEAYypYy OKa3aHUS
CYJIOM COJIEMCTBUS MEXIyHApOAHOMY apOMTpaxy
U TpETeCKOMY pa30MpaTeIbCTBY, Ha TPAKTUKE TTPU-
BOJMJIO K BeCbMa MPOTUBOPEUMBBIM PEIICHUSIM TO-
CYIapCTBEHHBIX CY/IOB 10 3TUM BOITPOCaM.

HoBble HOpMBI 00 apOUTPaOUIBLHOCTU B XO-
3MCTBEHHOM MpOLIeCCYaIbHOM KOAEKCe YKpau-
Hbl 3alpeTUu TepeaaBaTh B  MEXIyHAPOIHBIM
apOuUTpax cropvl NO UMYUWECMBEHHbBIM Mpebo8anu-
AM K 00AJICHUKY, 8 OMHOULEHUU KOMOPO20 OMKDPbIINO
KOHKYDCHOEe npouseoicmeo no odeay o 6ankpomcmee,
XOTSI paHee YKpaMHCKOE 3aKOHOAATEIbCTBO Ta-
KOro 3ampeTa He ColepXkalo W COOTBETCTBYIOIIWE
CIIOPBl  CUMTAIUCH apOUTpaduiabHbIMU. OTCYT-
CTBUE PETYJIUPOBAHMS B OTHOILICHWUW HPUSHAHUSA
U npusedeHus 8 UCHOIHEeHUe 00ecneyumenbHuix mep,
MPUHATBIX apOUTpaMu, MPUBEIO K PA3BUTHUIO CY-
JNeOHOI MPAaKTUKKU O MPU3HAHUU TaKux mep (Tpu-



HSTBIX B (opMe pelleHW 4Ype3BbIYaHBIX apOu-
TpoB) Ha ocHoBaHMU Hbio-OpKCKoii KOHBEHLINH,
Kak eciu Obl OHU ObUTM (DMHAIBHBIMU PEIICHUSIMU
MO CYIIECTBY CIopa. DTO, B CBOIO 0Yepe/b, BicUeT
3a cOOOI CYIIECTBEHHBIE PUCKU, MTOCKOJIbKY MeXa-
HU3Ma OTMEHBI WJIM M3MEHEHUST TaKUX Mep — Ha-
MpuMep, B cliyyae UX U3MEHEHUS/OTMEHbI CAMUMU
apOUTpaM¥ WIM B ClIydae OTKa3a B MCKe — YKpauH-
CKO€ 3aKOHO/IaTeIbCTBO HE COMCPIKUT.

Bce 3Ti 1 HEKOTOpEBIE IPYTrve acleKThl ITO0YIH-
JIM YKpauHCKOE apOUTpaXkHOE COODIIECTBO BOZOOHO-
BUTb JESITEJIbHOCTh pabodeil IpymIibl YKpanmHCKOMN
ApOutpaxkHoit Accounaunu (YAA) 1o ycoBeplIeH-
CTBOBAHUIO apOUTPaKHOTO 3aKOHOIATEILCTBA U Pa3-
paboTaTh CBOM IIPEIJIOKEHMS 110 PEIIEHUIO OIMCaH-
HBIX TTpo0JieM. Cpeay TPUOPUTETHBIX HAIIpaBJICHUI
paboThl Tpymra o0o3Hayuja MNpuBeAeHUEe 3aKoHa
YkpanHbl «O MeXIyHapoJHOM KOMMEPYECKOM ap-
outpaxke» (3akoH o MKA) B coorBeTcTBUE ¢ Turo-
BbIM 3akoHOM FTOHCUTPAJI B pegakiuu 2006 roaa.
B yacTtHOCTH, U3MeHEHUsT KOCHYTCS (popMBbI apOu-
TPaXKHOTO COTIJIAIICHUSI, MCIIOJTHEHUsI cygamMu o0e-

2Cmamuws nybaukyemcs 6 asmopckoil opgoepaghuut.
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CTIEYUTEIbHBIX Mep, MPUHSTBIX apOUTpamMu, OymyT
YCTpaHEHBI OOHApY>KEHHBbIE TEPMMHOJOTUYECKUE
pa3HOUTEeHUs B TeKyllel penakimu 3akoHa o MKA
(HampuMmep, 3aMeHa TEepMHMHA <«TPETEUCKUI Ccya»
Ha «apOUTpaxkKHbIN TPUOYHAT» B COOTBETCTBUM C aH-
MIMCKUM/(PPaHIly3CKUM/UCTTAHCKUM TeKCToM Tu-
nosoro 3akoHa FOHCHUTPAJI). Takke rpymnma pas-
paboTajia MpeaaoXeHUsT MO PaCIIMPEHUIO CITMCKA
apOUTPaOUIBLHBIX CITOPOB M YCOBEPIIIEHCTBOBAHUIO
Mpolenyp CyaecOHOrO CONCMCTBUS apOUTPAKY.

B xonue 2019 roma pabouyas rpymnna YAA mne-
penana cBou HapaboTku B KoMuccuio mo Bornpocam
MPaBoOBOil pPedOPMBI, CO3IaHHYIO YKa30M Ipe3u-
neHTa YkpauHbl. OXumaercs, 4To KOMUCCUST TIPei-
CTaBUT CBOM KOMILIEKCHbBIC TIPEITOXKEHUS (HE TOTb-
KO B c(epe apbuTtpaxa) B nepBoit mosoBuHe 2020
roja. A yuuThIBasi, 4YTO U30paHHBII B IPOIILIOM TOLY
YKpauHCKWM mapjaMeHT JeMOHCTPUPYET HeBUIAH-
HbIE JOCEJIe TEMIThl MPUHSITUSI 3aKOHOB, €CTh OYCHb
BBICOKME IIaHCHI, YTO K KoHI1y 2020 roga B YkpaunHe
MOSIBUTCSI OOHOBJIEHHOE MpolieccyalbHOE U apOou-
TpaXkKHOE 3aKOHOIATETbCTBO?,
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NAKETHAA COAENIKA OECATUNIETUA
MEXXDY YKPAUHOWU U POCCUEMN:
KOHEL, APBUTPAXXHOM CATW?

Kpucmuna Xpunkoea
cmapwuti ropucm
INTEGRITES, Kues

—20 nexadbps 2019 roga B MuHcke
u bepiuHe cocTosIMCh MEPEroBo-
pPbl O TPOMJICHUU TpPaH3UTa POC-
CHUICKOrO raza 4yepe3 TeppUTOPUIO

VYkpaunsl nocie 31 nekadbps 2019 roga, yBeHUaB-
muecs MOoANKMCaHWeM TPOTOKOJa BCTPEUM MPE-
craButeneil  EBporeiickoro coro3a, YKpauHbI
u Poccuiickoit @enepannu, a Takxke OO0 «Orme-
paTtop ra3oTpaHCIOPTHOM CHUCTEMbI YKpauHBI»,
HAK «Hadtoraz Ykpaunsi» u ITAO «lazmpom»
(manmee — mpoTtokoia Bctpeun). [IpoTokoa BcTpeuu
ObL1 omybJuKoBaH Ha caiite KabuHera MuHu-
CTPOB YKpauHBHI.

InaBHOII HOBOCTBIO JJII apOUTPasKHOIO COO0-
IIECTBA CTAJO TMOANUCAHNE BO MCIOJHEHUE IPO-
TOKOJIa BCTPEUYM COTJAlIeHUIl 00 yperyJupoBaHUU
psina apoutpaxHbix cnopoB Mexay HAK «Hadto-
ra3 Ykpaunbl» u [TAO «Jaznpom» 1 Mexxay MuHu-
CTEPCTBOM IOCTUIIMM YKpauHbI U «[a3mpoMomM»'.

ApOuTparkHble Cnopbl
MO KOHTPAKTaM Ha MOCTaBKY U
TpaH3uT rasa ot 19 sHeaps 2009 roga

«Hadroraz» u «Iaznpom» mmoanucaiu MUPOBOe Corya-
IIIEHUE, COITIaCHO KOTOPOMY CTOPOHBI OTKAa3bIBAIOT-
Cs1 OT B3aMMHBIX TMPETEH3UI U UCKOB MO KOHTPAaKTaM
Ha TIOCTaBKY M TpaH3WT Ta3a oT 19 gusaps 2009 roma.
CornaleHue, B YaCTHOCTH, TIPEycMaTpUBaeT:

* BbeIaTy «lasmpomom» 2,918 mupm mos.
KOMIIEHCAlIUM BO UCITOJIHCHUE PEILeHUH,
BBIHECEHHBIX B COOTBETCTBUU ¢ ApOUTpPaK-
HBIM peraaMeHTOM ApOUTPaKHOTO WHCTU-
tyTa Toprooii nanartsl . Ctokronbsma (SCC)
oT nexkabps 2017 roga u ¢gespans 2018 roaa.
«Jlasznpom» Beirutatil «Hadrorasy» ykazaH-
Hy10 cymmy 27 nekabpst 2019 roga;

*  OT3bIB BCEX apOMTPaXKHBIX U CyIeOHBIX HC-
koB Mexay «Hadrorazom» n «laznmpomom»,
M0 KOTOPHIM HE MPUHSITO OKOHYATEIbHBIX
penieHuii, B ToM yucie ucku «Hadroraza»
Ha 12,2 mupa gomt. v Ha 1,33 mipa Kyo. M
(6€3 IeHeKHOM OLICHKM);

* CHSITHUE apecTa ¢ UMYILECTBa, aKTUBOB U Jie-
HEXXHBIX CPeACTB «[a3mpoma», a TakkKe OT-
Ka3 B OydyIlIeM OT BCeX BO3MOXKHbBIX MPETCH-
3 MU UCKOB 1O KOHTpPaKTaM Ha IOCTaBKY
U TpaH3uT raza ot 19 suBaps 2009 rona.

HamoMHuuM, 9TO apOMTpakHBINM CIIOP BO3HUK

B 2014 romy u Kacajcs BBIITOJTHEHUS YCIOBUI KOH-

! Ynpaeaenue unghopmayuu «laznpomar» npoKoMmeHmupo8ano cCumyayuio Ha caime KOMRAHUU MAK:

«“laznpom” u “Hagpmoeas Ykpaunot” 3axarouusu 6e30m3viéHoe coenauieHue 00 ypeeyauposanuu. Jlokymenm npedycma-
mpueaem oms3vle ecex apouUMpa@CHbIX U cy0eOHbIX UCKO8 Opye npomue opyed, no KOMOpbIM He NPUHAMO OKOHYAMEAbHbIX
peuienuil, u omKas 6 6yoyuem om 6cex 603MONCHbIX NPeMeH3Ull N0 KOHMPAKMam Ha nocmaexky u mpansum om 19 aueaps
2009 cooa. Panee, 6 npedycmompentsiii npomokoaom cpok, “laznpom”svinnamun “Hagpmoeaszy” 2,9 mapd doan. é coom-
semcemeuu ¢ peutenuem CmokeoasMcKoeo apoumpaica.

“lasnpom” u Munucmepcmeo ocmuyuu Yxkpaunv 3axar04uiy 6e30m3vleHoe MUPOBOe coeaauleHue, npedycmMampusaujee
npekpaujerHue YKpauroil 6cex mexkyuux u 603MoIcHuIxX 0yoyujux mpebosanuii k “lasnpomy”, ocHoeanubix Ha peuleHuu AH-
MUMOHONOABHO20 KOMUMema YKpauHbsl».

ITloonucan nakem 0doxymenmog 041 NpoOOANCEHUS MPAHIUMA POCCULICKO20 2a3a 4Yepe3 meppumopuro Yipauuvl nocie

2019 eoda. URL: https.//www.gazprom.ru/press/news/2019/december/article497139/.
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TPaKTOB Ha MOCTABKY 1 TPAH3UT rasa, 3aKJII0YeHHBIX
«Hadrorazom» u «Iaznmpomom» 19 suBapst 2009 roza.
O06e cTOpOHBI MOJANIM TTPOCKOBLI 00 apoOUTpaxke B CO-
OTBETCTBUM ¢ ApOUTpaXHbIM periameHToM SCC,
o0lIasi CTOMMOCTb B3aUMHBIX MpeTeH3uit «Had-
Toraza» W «lasmpoma» Bapbupyetcsd mexay 81,4
u 125 mapn momn. B mae 2017 romga ObUTO BBIIAHO
MPOMEXXYTOUHOE apOUTpaXkKHOE pellleHrue MO KOH-
TpaKTy Ha MOCTaBKy rasa, a B ieKabpe TOro ke roaa
— (punHanpHOE apouTpaxkHoe pemeHue SCC Mo KoH-
TpaKkTy Ha MOCTaBKy rasa; B ¢eBpayie 2018 romga cto-
pOHBI TOJYyYWJIM apoutpaxHoe pemeHue SCC
MO KOHTPAKTy Ha TpaH3uT rasa. 1o cioBam «Had-
TOrasza», OCHOBHBIMHU pe3yJibTaTaMu Tpex apou-
TpaxxHbIX perneHuin SCC SBISIOTCS MOJIHAS OTMEHA
mrpada «Hadroraza» mo moaoxeHUsIM KOHTpaKTa
«b6epu unu mnatu» 3a 2009—2017 roabl, CHUXKEHUE
LIEHBbI HA Ta3 U MPUCYXIEHUE COCTAaBOM apOUTpaxk-
Horo cyga SCC komneHcauuu «Hadrorazy» B pa3-
Mepe 4,63 Mapa g0, 3a HapyieHue «lfasmpoMom»
00513aTeJIbCTB KacaTeJIbHO 00beMa TpaH3uUTa rasa.
«[asmpom» mbITaJICI OCIIOPUTH BCE TPU apOU-
TpaxHbIx pemeHrs: SCC 1Mo KOHTpaKTaM Ha IOCTaB-
Ky M TpaH3uT Ta3a ot 19 suBaps 2009 rona B lIBeruu.
27 Hos10ps1 2019 roga ANennsiMOHHBINA Cylo OKpyra
Cgea OTKJIOHUW 3asBieHue «lazmpomMa» 00 OTMeHe
npoMexyTrouyHoro matickoro pemenust SCC 2017 rona
u He fnan «[asnpomys» paspeliieHrs mogaBaTh anesuisi-
vto B BepxoBHbiii Cyn IlIBeniu. YcTHbIe 3aceqaHust
T10 PACCMOTPEHUIO OCTABIIIMXCSI IBYX 3as1BJICHUI 00 OT-
MeHe (uHampHOro pemeHus SCC ot nekabpst 2017
roga u peieHust SCC ot ¢eBpanst 2018 roma 6bu1M Ha-
3Ha4yeHbl Ha 2020 rof, oAHAKO MOAMNCAHE BhIIIeyKa-
3aHHOTO MHUPOBOTO COTJIAIIEHMsI, KAK MbI TIOHUMAEM,
obecrieunBaeT oT3bIB «[a3mpoMoM» CBOMX 3asiBIEHUIA
00 OTMEHE ABYX OCTABILIMXCST apOUTPAXKHBIX PEIIEHMUIA.
B cBoio ouepenp, «Hadtoras» mnpeanpuHu-
MaJl aKTMBHBIC TMOMBITKM B Huaepnanmax, AHIIMU
u Yanece, seiitiapuu u JlrokcemOypre mpr3HaTh
U TIOJTyYUTh pa3pellieHUe Ha NCTIOTHEHNE apOnTpaK-
Horo peuieHuss SCC ot despans 2018 roga, 00s13bI-
Batoiiee «[as3nmpom» OCyIIECTBUTH BBHITLUIATY B CyM-
Me 4,6 Mapa gojul. B moabs3y «Hadrorasa», Kotopas
rmocje B3amMo3audeta obsi3atenbcTB «Hadroraza»
riepen «lasmpoMom» Oblla CHYDKEHA 10 2,56 MIIpH
nosi. (rmoc mpoueHTsl). «Hagroraz» mor ucrod-
HUTh apOUTPaKHOE PEIIeHUE B TOM YHCJIE 3a CYET:

*  (pU3MYECKUX aKTUBOB JODKHUKA, B YACTHO-
CTH 3a CYET KOPITOPATUBHBIX MpaB (K TpruMe-
DY, TTOJTy4eHHBIX IUBUACHIOB OT Ta30ITPOBO-
na «CeBepHbIN TOTOK — 2») WU JIBMKMMOTO
umyiiectBa «lasmpoma» (obopynoBaHue
YU MEXaHM3MBbI, TPAHCIIOPTHBIC CyJa U T.J.),
KOTOpOE HaxoAuTcs 3a mpeneiamMu Poccuii-
ckoit denepannu;

*  HaJIWYHBIX CPEACTB, KOTOPbIE HAXOIATCS

Ha 0aHKOBCKUX cueTax «[asmpoma» 3a mpe-
nenamu Poccuiickoii @enepanu;

s 1eOUTOPCKON 3aJ0JKEHHOCTH TTOKyMaTeaei

«[aznmpomMa» u3 Apyrux cTpaH 3a ras, HeTh
U Ipyrve IpoayKThl HeTenepepaboTKH.

B nomnonHeHue ¢ 1enbi0 MACHTUGUKALIMN aK-
TUBOB «la3mMpoma», 3a CUET KOTOPBIX BO3MOXHO
WCIIOJIHEHNWE apOuTpaxHoro pemneHus, «Hadto-
raz» obpatwicsa B cynbl CIHIA ¢ mpock0oit ymoB-
JIETBOPUTH 3asIBJICHUE O PACKPBITUM MH(pOpMaUN
TpeTbUMHU JULIAMU. [TockonbKy «[a3mpom» BBITION-
HUJ TipeAnucanue apoutpaxHoro pemeHust SCC
oT 28 despansa 2018 roga u BeimIaTHA 2,918 Mipna
JIOJIJT., BCE 3apyOeXHbIe MPOILECCHl MO MPU3HAHUIO
U MPUBEACHUIO B UCIIOJHEHUE apOUTPaKHOTO pe-
LIEHUS MOAJIeKaT MPeKpalleHUIO.

Cnopbl, cBA3aHHblE CO WTpadom
AHTUMOHOMNOJ/ILHOIO KOMUTETA
YKpauHbl

«JaszmpoM» U MMHHUCTEPCTBO IOCTULIMK YKpaWHBbI
MoAnucain 0Oe30T3bIBHOE MMPOBOE COIJIAIllICHUE,
npeaycMaTpuBalollee MpeKpalleHue YKpauHOM
BCEX TEKYIIMX M BO3MOXKHBIX OyAyIIUX TpeOOBaHUI
K «[a3nmpomy», OCHOBAaHHBIX Ha pellleHUH AHTUMO-
HOITOJIbHOTO KOMHTETa YKpauHbI OT 22 stHBapst 2016
roga Ne 18-p ¥ COOTBETCTBYIOIIEM PEIICHUU X035 -
cTBeHHOTO cyna I. KueBa ot 5 mekabpst 2016 roma
(BJIIOYas TpedoBaHUs 00 yruiate mTpada 1 rneHu).
Panee pemennem ot 22 suBapsi 2016 roma
Ne 18-p «O HapylIeHNH 3aKOHOIATEILCTBA O 3allll-
T€ SKOHOMMYECKOW KOHKYPEHLMU U HaJOXEHUU
mTpada» mo gexy Ne 143-26.13/108-15 AHTMMOHO-
MOJIbHBIM KOMUTET YKpauHbI HAJTOXWJI Ha «[a3mpom»
mrpad B pazmepe 85,9 MIpI IpH. U JOMTOJTHUTETHHO
HaA4YUCIWJI TIeHIO B pa3mepe 85,9 MIIp/ IpH. 32 HEBbI-
MOJHEHUE JAHHOTO PellieHrs] U 0053a1 BBHITTOJTHUTD
1. 4 pellleHus], a UMEHHO: B TEUCHUE JIByX MECSIIIEB
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co JHS mojydeHus pemieHus Ne 18-p mpekpaTtuthb
HapyllleHue, YKa3aHHOE B I1. 2, yTeM o0ecreyeHus
MOJYYEeHUs YCAYT 1O TPaH3UTYy Ta3a MarucTpaib-
HBIMU TPYOOIPOBOAAMU TIO TEPPUTOPUN YKPAUHBI
y «Hadroraza» Ha 000CHOBaHHBIX YCIOBHUSIX.

TTonbiTk  «[asmpoMa»  OCIHOPUTL  pelleHUe
No 18-p B yKpauHCKMX Ccylax ¥ OCTaHOBUTH AaJIbHE-
1Iee MCIOJHUTEIEHOE TTPOU3BOACTBO IO MPUHYIU-
TEJILHOMY B3bICKaHWI0 MMHUCTEPCTBOM IOCTULIAN
YKpauHbl CyMMBbI ITpada M TMEeHU He YBEHYAIMCh
ycrniexoM. bbutn apecToBaHbI cyeTa MpeICTaBUTEIbCTBA
«lasznpoma» B KueBe, auBuneHabl «[asrnpoma» ot yya-
ctus B AO «[astpaH3ut», npuHamiexaiue «lasmnpo-
My» akunu AO «IazrpanHzut», akiuun OAO «MHCTUTYT
“TOXKHUUTUTTIPOTIA3”», momu B OO0 «[aznpom
cObIT YKkpanHa», OO0 «MexayHapoaHbIi KOHCOPLIM-
VM TIO YIIPaBJI€HUIO W Pa3BUTUIO Ta30TPAHCIIOPTHOM
cructeMbl YKpauHbl». B aBrycre 2018 roma B paMKkax
ayKIIMOHa TpoBecHAa MPUHYAUTENIbHAs Mpoaaka ak-
mii OAO  «Muctutyr “HOXKHUHMTHUITPOIA3”»,
a B guBape 2019 roga — akumit AO «Ia3rpaH3ut». Mu-
HUCTEPCTBO IOCTULIMM YKPauHbI TAKXKE CO31aI0 pado-
Yylo TPYIy JUIs B3bICKaHMs 172 mupad rpH. mrpada
¢ «[asmpoMa» B IOPUCIUKIIUSIX, C KOTOPHIMU YKpanHa
TMOJIITHCAa JOTOBOPHI O TTPABOBOIA TIOMOIIIH.

OnucaHHasl cUTyalMsl cTajla IPUIUHON MHU-
unupoBanus «lasnpomom» aema PCA Ne 2019-10
«ITAO “Taznpom” MpPOTUB YKpauHBI», paccMaTpu-
BaeMOro apouTpaxkHbIM TpruOyHaaoM ad hoc B cooT-
BETCTBUM C ApOuTpakHbIM perjameHToM FOHCH-
TPAJI 1976 rona IlocTrossHHas majara TPETEMCKOTro
cyna (PCA) BBIOJHSIET aIMUHUCTPUPYIOIILYIO POJIb,
MECTOM paccMoTpeHus sBiasieTcs I. 2KeHnena, IlIBeri-
napckasg KoHdpenepanus. MckoBbeie TpeOOBaHUS
«[a3mpoMa» Ha CyMMy, TpeBBIIIAIOIIYI0 6 MIPJ
nost. (mo manHeiM CMMU, cymma mtpaga cocras-
nger 7,4 Mupa OoiL.), ObLIM OCHOBAaHBI Ha Mpe-
rojiaraéMoOM HapyllleHUur YKpauHOM MOAI. «C» M. 2
cT. 9 Cornamenusi mexnay IlpaButenbctBoM Poc-
cuiickoit Menepauum n KabuHetrom MuUHMCTpOB
YKpauHbI 0 MOOIIPEHUH U B3aMHOI 3aIlIMTe NHBE-
ctunnii ot 27 Hos1Opst 1998 ropa.

B MPOTOKOJIE BCTpeYUn peyb WaeT
0 MOAMKMCAHUU OE30T3bIBHOTO MUPOBOTO COTIAIICHUST
B pamkax nmeida PCA Ne 2019-10. Kabuner MuHm-
CTPOB YKpauHBI BbIIAJ CIIEIMAIBHOE PACTIOPSDKEHME
Ne 1372-p ot 27 nekabpst 2019 roaa, yTBepayB MPOEKT
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mupoBoro cornateHus Baene PCA Ne 2019-10 u yrnon-
HOMOUMB MUHHUCTPA IOCTULIMK YKPaWHbBI HA MTOJIITHCA-
HME JaHHOTO MUPOBOTO coryialieHus. B coorBeTcTBUM
c11. 1 ct. 36 ApoutpakHoro pernmameHta KOHCUTPAJL
1976 Tona, ecim 10 BEIHECEHMST apOUTPasKHOTO pelle-
HMSI CTOPOHBI JIOCTUTAIOT COTJIAIIEHHS 00 Yperyaupo-
BaHUM CIIOpa, TO apOUTPaXKHBIN CyJ MO0 BBIHOCUT
TMOCTAaHOBJIEHUE O MPeKpallleHu apOUTPaXKHOTO pa3-
OMpaTenbCTBa, JIM00, €C 00 3TOM IPOCIT CTOPOHBI
1 apOUTPAXKHBII CY/I ¢ STUM COTJIaceH, (PUKCUPYET ype-
ryJupoBaHue B popMe apOUTPaskHOTO PELICHUS Ha CO-
IJTACOBaHHBIX yCIOBUSIX. B Gnmirkariiiiee BpeMst oxkuaa-
€TCs1 TIOCTaHOBJIEHUe apOuTpaxkHoro cyaa B aejie PCA
Ne 2019-10 o mipekpanieHU1 apOUTPAKHOTO pa3orpa-
TeJIbCTBA JIMOO apOUTpaxkHOE pelleHue, (PUKCUpPYIo-
1ee yperyJupoBaHUe Ha COTJIACOBAHHBIX YCIIOBUSIX,
0 JIETaJIsIX KOTOPbIX, IO MPEABAPUTEILHBIM OLIEHKAM,
co00IIUT MUHUCTEPCTBO IOCTULIMY YKPAUHBI.

I[lo cnaoBaM WMCMOJHUTEIBHOTO AUPEKTOpa
«Hadroraza» IOpust Butpenko, MUpoBoe corjaiie-
HUe MeXIy MUHMCTepPCTBOM IOCTULIMM YKpauHBI
n «[azmpomMomM» He TIpeaycMaTpUBaAET BO3BPAILIEHUS
pOCCHUIICKOI1 KOMITAHUH €€ aKTUBOB, KOH(MCKOBaH-
HBIX paHee Mo perieHuio No 18-p AHTMMOHOIIOb-
HOTO KOMHUTETa YKpPauHbI.

I[ToMuMoO yperynupoBaHUsI CIIOPOB, MPOTOKOJ
BCTPEYU IpelyCMaTPUBaJI TOANMCAHUE COTIAIICHU A
U JJOTOBOPOB, PETYJIUPYIOLINX TPAH3UT MTPUPOTHOTO
rasza yepe3 TeppuTOprI0 YKpanHbl. BaxkxHbIM n3Me-
HEHUEM SIBJISIETCS TO, YTO JJOTOBOP 00 OpraHu3aiuu
TpaH3UTa Ha OjvxKaliiue naTh jJeT mexay «Had-
Torazom» u «laszmpoMom», mo uHgopmaruu CMH,
COIEPXUT apOUTpaKHOE COMIallleHUue O Tepeaadye
BO3HMKIIIMX CITOPOB Ha PacCMOTpeHUEe apOMTpak-
Horo TpubyHana no PernameHty MexxayHapogHoit
toproBoit majgatel (ICC) ¢ MecToM paccMOTpeHMs
B I. Lltopuxe, llIBeiiniapusi, mpu 3TOM JOTOBOP,
KakK W paHee, peryJIMpyeTcsl IBEACKUM ITPaBOM.

Xotsa ¢dopmanbHO «lasnpomy», «Hadrorazy»
1 MUHUCTEPCTBY IOCTULIMU YKPauHbI €111e TTPEICTO-
WUT TIPEINPUHATH HEOOXOAMMBIE ATk BO MCITOJIHE-
HUE MUPOBBIX COMIAIICHU, MHOTOMWIIAAPAHYIO
cary CTOKTOJIbMCKMX apOuTpaxeil u mrpada AH-
TUMOHOITOJILHOTO KOMUTETa YKPauHbI MOXKHO CUM-
TaTh 3aBEPIICHHON PEIlIEHUSIMU Ha BBICIIIEM YPOBHE
KacaTeJIbHO TIPOIICHUS TPaH3UTa TTPUPOTHOTO ra3a
yepe3 TepPUTOPUI0 YKPaWHBI.
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FAIR 2020

“All is vanity, nothing is fair.”
— William Makepeace Thackeray, Vanity
Fair

Dear colleagues,

We all know — but never admit — that
the vanity marketing is important for law-
yers. And what if we had a possibility openly
to satisfy that need, through a real arbitra-
tion vanity fair?

The RAA decided to offer such an
unparalleled opportunity to all arbitration
A s practitioners. We are therefore delighted

Location: Baker McKenzie,1 Rue Paul Baudry, 75008 Paris, France to il’lViT,e you to the CIS Van]ty Fair, the ﬁI'St

To know more‘about the event, please follow the link: RAA event during the Paris Arbitration
https:/arbitration.ru/en/evénts/conference/cis-vanity-fair/ . .. .

[ 4 Week. The vanity fair is a provocative met-

aphor for the modern arbitration world that

combines, on one hand, the brightest minds with, on the other hand, the financial considerations that some-

times drive our decisions. This unprecedented event will take place in Paris, on 31 March 2020, 6.30 pm,

in the gorgeous Baker & McKenzie’s premises (that will add even more grandiosity and charm to the evening).

The CIS Vanity Fair is a lucky chance not only to meet and exchange knowledge on the recent develop-
ments of the CIS and other countries arbitration laws, but also to become a speaker and represent your region.

The event consists of several panels, each one dedicated to a particular country or region (Russia, Ukraine,
Baltics, Central Asia - the total number of the panels is subject to the number and quality of the applications
we receive). Each panel has 3 speakers and lasts around 15 minutes. Each speaker has the floor for 3 minutes
to present one arbitration piece of news chosen among the recent international arbitration highlights of their
jurisdiction (e.g., a recent court decision, a legal update or an international award). The public votes after each
panel, evaluating the speakers’ eloquence.

The selection of the speakers is made in advance by the Organising Committee. Everyone (including
students, young and senior practitioners) is eligible to submit their application to represent a jurisdiction.
The application must comprise a CV and a 1-page outline of the presentation. Please email your applications
before 6 March 2020 to Alexandra.Brichkovskaya@arbitrations.ru. It is your time to shine!

The Vanity Fair is supposed to draw speakers and attendees from around the world. Please join us (as an
attendee or a speaker) for a perfect mix of vanity, exciting discussion and incredible networking opportunity.
It goes without saying that such an event will be followed by the drinks.

“But my kind reader will please to remember that this history has ‘Vanity Fair’ for a title, and that Vanity Fair
is a very vain, wicked, foolish place, full of all sorts of humbugs and falsenesses and pretensions.”

— William Makepeace Thackeray, Vanity Fair

Do not forget to register here and see you soon.
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Vil5ame™

FOR THOSE WHO SURVIVED PREVIOUS DRINKS AND FOR NEWCOMERS!
No presentations, just drinks!
No pleadings, no speeches!

Come and share your experience after
3 days of preliminary rounds!
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Baker McKenzie

All Russian speaking teams are invited!

8 p.m. | 5tApril | 2020

Please RSVP hefore 5 April to Alexandra Shmarko
(Alexandra.shmarko@bhakermckenzie.com)
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We are pleased to announce that the latest edition of
The Baker McKenzie International Arbitration Yearbook
is now available.

In this edition, we look at important developments in
The arbitration in 45 jurisdictions over the past year, including

Baker McKenzie new legislation, institutional rules, and key cases.
International

Arbitration Yearbook This year’s edition includes a special feature on diversity
in arbitration.

globalarbitrationnews.com/international-arbitration-yearbook-2 www.bakermckenzie.com
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